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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Public  Health  Service 
[42  CFR  Part  36] 

GRANTS  AND  CONTRACTS  FOR  DEVELOP¬ 
MENT,  CONSTRUCTION  AND  OPERA¬ 
TION  OF  FACILITIES  AND  SERVICES 

Advance  Notice  of  Proposed  Rulemaking 

Advance  notice  is  hereby  given  that 
the  Secretary  of  Health,  Education,  and 
Welfare  proposes  to  promulgate  regula¬ 
tions  with  respect  to  grants  and  contracts 
pursuant  to  sections  103  and  104(b)  of 
the  Indian  Self-Determination  and  Ed¬ 
ucation  Assistance  Act,  Pub.  L.  93-638. 

The  Indian  Self-Determination  Act, 
Title  I  of  Pub.  L.  93-638  (January  4, 
1975) ,  authorizes  the  Secretary  of  Health, 
Education,  and  Welfare  to  enter  into 
contracts  with  any  tribal  organization 
pursuant  to  section  103  of  the  Act  to 
carry  out  any  or  all  of  the  Secretary’s 
functions,  authorities  and  responsibili¬ 
ties  under  the  Act  of  August  5,  1954  (68 
Stat.  674),  42  U.S.C.  2001,  as  amended, 
and  to  make  grants  to  Indian  Tribes  or 
Tribal  organizations- pursuant  to  section 
104(b)  of  the  Act  for  the  development 
construction,  and  operations  of  facilities 
and  services. 

The  proposed  grant  and  contract  reg¬ 
ulations  are  designed,  to  the  extent  feasi¬ 
ble,  to  make  available  to  Indian  tribes 
and  tribal  organizations  funds  appro¬ 
priated  by  Congress  to  meet  the  health 
needs  of  Indians  and  Alaska  Natives  in 
accordance  with  the  spirit  of  the  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act,  Pub.  L.  93-638.  Accordingly, 
the  proposed  regulations  have  been 
drafted  in  general  language  so  as  to  pro¬ 
vide  the  Department  and  eligible  appli¬ 
cants  the  greatest  flexibility  in  develop¬ 
ing  programs  and  projects  to  be  con¬ 
ducted  by  tribes  and  tribal  organizations. 
Nevertheless,  the  funds  appropriated  by 
Congress  to  meet  the  health  needs  of 
the  Indians  are  finite  and  not  sufficient 
to  pay  for  all  the  health  needs  of  the 
Indian  people.  Therefore,  in  appropriat¬ 
ing  funds  Congress  has  in  effect  estab¬ 
lished  priorities  by  appropriating  sums 
to  be  utilized  for  designated  purposes. 
In  awarding  grants  and  contracts  pur¬ 
suant  to  Pub.  L.  93-638,  the  Indian 
Health  Service  will  be  guided  by  these 
priorities,  and  to  be  funded  an  applica¬ 
tion  will  not  only  have  to  be  compatible 
with  the  categories  for  which  funds  have 
been  appropriated,  but  also  will  have  to 
be  within  the  funding  limits  for  that  cat¬ 
egory.  Additionally,  funds  appropriated 
to  carry  out  the  Indian  Health  Service 
programs  are  allocated  among  the  vari¬ 
ous  area  offices.  Applications  for  Federal 
financial  assistance  which  propose  to 
serve  Indians  in  an  area  will  compete 
against  other  applications  from  that 
area  and  funding  will  be  commensurate 
with  the  amount  of  money  available  for 
that  area  for  the  particular  program  to 
be  supported. 

It  is  the  intention  of  the  Secretary 
periodically  to  announce  in  the  Federal 
Register  the  funding  categories  for 
which  grants  and  contracts  are  avail¬ 


able  as  well  as  the  amount  and  Area 
allocation  of  such  funds. 

This  advance  notice  of  proposed  rule- 
making  Is  being  issued  because  of  the 
need  for  public  comment  and  consulta¬ 
tion  in  the  development  of  regulations 
for  implementation  of  the  Indian  Self- 
Determination  Act  and  because  of  the 
emphasis  in  that  Act  placed  on  con¬ 
sultation  with  Indians  prior  to  promul¬ 
gation  of  formal  regulations. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  preparation  of  the  pro¬ 
posed  rule  by  submitting  such  written 
data,  views  and  arguments  as  they  may 
desire.  Inquiries  may  be  addressed  and 
data,  views  and  arguments  related  to 
the  proposed  regulations  may  be  pre¬ 
sented  in  writing  to  the  Director,  Indian 
Health  Service,  Health  Services  Admin¬ 
istration,  Public  Health  Service,  Room 
5A-55,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20852.  Sec¬ 
tion  107(b)  (3)  of  the  Act  requires  pub¬ 
lication  of  a  Notice  of  Proposed  Rule 
Making  by  September  4,  1975.  All  rele¬ 
vant  material  received  timely  will  be 
considered  in  the  drafting  of  that  No¬ 
tice.  All  comments  received  in  response 
to  this  advance  notice  will  be  available 
for  public  inspection  in  such  office  on 
weekdays  (Federal  holidays  excepted) 
between  9  a.m.  and  5  p.m. 

This  advance  notice  of  proposed  rule 
making  is  issued  under  the  authority  of 
sections  104  and  107  of  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450h(b) 
and  450k (a) )  and  section  3  of  the  Indian 
Health  Transfer  Act,  Pub.  L.  83-568  (42 
U.S.C.  2003>. 

Issued  in  Washington,  D.C.  in  August 
1975. 

Dated:  August  4.  1975. 

Caspar  W.  Weinberger, 
Secretary. 
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Subpart  H — Grants  for  Development,  Con¬ 
struction,  and  Operations  of  Facilities 
and  Services 

Authority:  Secs.  104,  107,  25  U.S.C.  450h 
(b),  450k(a).  Sec.  3,  Pub.  L.  83-568,  42  USC 
2003. 

§  36.101  Applicability. 

The  regulations  of  this  subpart  are  ap¬ 
plicable  to  grants  awarded  pursuant  to 
section  104(b)  (1)  of  Pub.  L.  93—638,  25 
U.S.C.  450h(b>(l)  for  projects  for  de¬ 


velopment  Including  feasibility  studies, 
construction  and  operation  of  services 
and  facilities  provided  to  Indians.  Such 
grants  may  include  the  cost  of  training 
personnel  to  perform  grant  related 
activities. 

§  36.102  Definitions. 

As  used  in  this  Subpart: 

(a)  “Act”  means  Title  I  of  the  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act,  Pub.  L.  93-638  (88  Stat. 
2203). 

(b)  “Indian"  means  a  person  who  is  a 
member  of  a  Indian  tribe. 

(c)  “Indian  tribe”  means  any  Indian 
tribe,  band,  nation  or  other  organized 
group  or  community  including  any 
Alaska  Native  Village  or  regional  or' 
village  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act,  Pub.  L.  92-203 
(85  Stat.  688)  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status 
as  Indians. 

<d)  “Tribal  organization”  means : 

(1)  The  recognized  governing  body  of 
any  tribe;  or 

(2)  Any  legally  established  organiza¬ 
tion  of  Indians  which  is: 

(i)  Controlled,  sanctioned  or  char¬ 
tered  by  such  governing  body ;  or 

(ii)  Democratically  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organization  and 
which  includes  the  maximum  participa¬ 
tion  of  Indians  in  all  phases  of  its 
activities. 

(e)  “Secretary”  means  the  Secretary  of 
the  Department  of  Health,  Education, 
and  Welfare  and  any  other  officer  or  em¬ 
ployee  of  the  Department  of  Health,  Ed¬ 
ucation,  and  Welfare  to  whom  the  au¬ 
thority  involved  has  been  delegated. 

(f )  “Grantee”  means  the  tribe  or  tribal 
organization  that  receives  a  grant  under 
section  104(b)(1)  of  the  Act  and  this 
subpart  and  assumes  the  legal  and  finan¬ 
cial  responsibility  for  the  funds  awarded 
and  for  the  performance  of  the  grant 
supported  activity  in  accordance  with  the 
Act  and  these  regulations. 

(g)  “Indian  owned  economic  enter¬ 
prise”  means  any  commercial,  industrial, 
or  business  activity  established  or  orga¬ 
nized  for  the  purpose  of  profit  which  is 
not  less  than  51  percent  Indian  owned. 

§  36.163  Eligibility. 

Any  Indian  tribe  or  tribal  organization 
is  eligible  to  apply  for  a  grant  under  this 
subpart. 

§  36.104  Application. 

(a)  An  application  for  a  grant  under 
this  subpart  shall  be  submitted  to  the 
Secretary  at  such  time  and  in  such  man¬ 
ner  as  the  Secretary  may  prescribe. 

(b)  The  application  shall  be  executed 
by  an  individual  or  individuals  author¬ 
ized  to  act  for  the  applicant  and  to  as¬ 
sume  on  behalf  of  the  applicant  the 
obligations  imposed  by  the  Act,  the  regu¬ 
lations  of  this  subpart  and  the  terms  and 
conditions  of  any  grant  award. 

(c)  In  addition  to  such  other  pertinent 
information  as  the  Secretary  may  re- 
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quire,  the  application  for  a  grant  under 
this  subpart  shall  contain  the  following: 

(I) A  description  of  the  applicant  in¬ 
cluding  an  indication  whether  the  ap¬ 
plicant  is  a  Tribe  or  tribal  organization, 
and  if  the  latter : 

(1)  The  legal  and  organizational  rela¬ 
tionship  of  the  applicant  to  the  Indians 
in  the  Area  to  be  served  or  effected  by 
the  project. 

(ii)  A  statement  of  the  participation  of 
Indians  in  all  phases  of  the  activities  of 
applicant. 

(iii)  Whether  applicant  is  controlled, 
sanctioned  or  chartered  by  the  governing 
body  of  the  Indians  to  be  served,  and  if 
so,  evidence  of  such. 

(iv)  And,  if  elected,  a  description  of  the 
election  process  voting  criteria  and  ex¬ 
tent  of  voter  participation. 

(2)  A  narrative  description  of  the  proj¬ 
ect  including  its  goals  and  objectives 
and  the  manner  in  which  the  proposed 
project  fits  within  published  Indian 
Health  Service  statements  of  availability 
of  funds,  the  manner  in  which  those  goals 
and  objectives  are  to  be  attained,  and  a 
work  and  time  schedule  which  will  be 
utilized  to  accomplish  each  goal  and  ob¬ 
jective. 

(3)  A  description  of  applicant’s  staff 
including  their  qualifications,  academic 
training,  responsibilities  and  functions. 

(4)  A  description  of  the  manner  in 
which  the  staff  will  be  organized  and 
supervised  to  carry  out  proposed  activi¬ 
ties. 

(5)  A  description  of  training  to  be 
provided  as  part  of  the  proposed  project. 

(6)  A  description  of  the  administrative, 
managerial,  and  organizational  arrange¬ 
ments  and  resources  to  be  utilized  to 
conduct  the  proposed  project. 

(7)  A  budget. 

(8)  The  intend  financial  participation, 
if  any,  of  the  applicant,  specifying  the 
type  of  contributions  such  as  cash  or 
services,  loans  of  full  or  part-time  staff, 
equipment,  space  materials  or  facilities, 
or  other  contributions. 

(9)  Where  services  are  to  be  provided, 
a  description  of  the  nature  of  the  services 
to  be  provided  and  the  population  to  be 
served. 

(10)  A  description  of  applicable  provi¬ 
sions  of  law  or  regulations,  if  any,  which 
restrict  the  full  utilization  of  the  train¬ 
ing  and  skills  of  persons  to  be  or  on  ap¬ 
plicants’  staff. 

(II)  Evidence  of  adequate  liability  as¬ 
surance  coverage  or  an  explanation  of 
why  such  insurance  cannot  or  should  not 
be  obtained.  Such  insurance  shall  provide 
that  prior  to  cancellation  the  Secretary 
must  be  notified  and  must  further  pro¬ 
vide  that  each  such  policy  of  insurance 
shall  contain  a  provision  that  the  in¬ 
surance  carrier  shall  waive  any  right  it 
may  have  to  raise  as  a  defense  the  tribe’s 
sovereign  immunity  from  suit  but  such 
waiver  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within 
the  coverage  and  limits  of  the  policy  and 
shall  not  authorize  or  empower  such  in¬ 
surance  carrier  to  waive  or  otherwise 
limit  the  tribe’s  sovereign  immunity  out¬ 
side  or  beyond  the  coverage  and  limits  of 
the  policy  of  insurance. 


(12)  A  description  of  the  Federal  prop¬ 
erty,  real  and  personal,  equipment,  facili¬ 
ties  and  personnel  which  applicant  pro¬ 
poses  to  utilize  and  the  arrangements 
which  applicant  has  made  or  will  make 
to  assume  responsibility  for  such. 

(d)  The  application  shall  contain  as¬ 
surances  satisfactory  to  the  Secretary 
that  the  applicant  will : 

(1)  Where  applicant  is  providing  serv¬ 
ices,  provide  such  services  at  a  level  and 
range  which  is  not  less  than  that  pro¬ 
vided  by  the  Indian  Health  Service  or 
that  identified  by  the  Service  as  an  ap¬ 
propriate  level,  range  and  standard  of 
care, 

(2)  Where  providing  services,  provide 
services  in  accordance  with  Indian 
Health  Service  law,  regulations  and 
policy  on  eligibility, 

(3)  Where  providing  services,  provide 
services  in  a  fair  and  uniform  manner, 
consistent  with  medical  need,  to  all  In¬ 
dian  people. 

§36.105  Project  elements. 

A  project  supported  under  this  sub¬ 
part  must: 

(a)  Have  sufficient,  adequately  trained 
staff  in  relation  to  the  scope  of  the 
project. 

Ob)  Provide  services  in  a  fair  and  uni¬ 
form  manner  consistent  with  medical 
need. 

(c)  Hold  confidential  all  information 
obtained  by  the  personnel  of  the  project 
from  participants  in  the  project  related 
to  their  examination,  care,  and  treat¬ 
ment,  and  shall  not  release  such  infor¬ 
mation  without  the  individuals’  consent 
except  as  may  be  required  by  law,  as  may 
be  necessary  to  provide  service  to  the  in¬ 
dividual,  or  as  may  be  necessary  to  moni¬ 
tor  the  operations  of  this  program  or 
otherwise  protect  the  public  health.  In¬ 
formation  may  be  disclosed  in  a  form 
which  does  not  identify  particular  indi¬ 
viduals. 

(d)  Utilize  appropriate  bookkeeping 
and  accounting  procedures  and  mecha¬ 
nisms  to  assure  accountability  for  grant 
funds  and  resources. 

(e)  Operate  with  the  general  support 
and  involvement  of  the  tribe,  tribes,  or 
Indian  communities  in  the  area  served 
by  the  local  facility  and  program. 

(f)  Provide  Indians,  to  the  extent 
feasible,  opportunities  for  training  and 
employment  in  connection  with  the  ad¬ 
ministration  of  the  project  and  also  pro¬ 
vide  preference  to  Indians  and  Indian 
owned  economic  enterprises  in  the  award 
of  subcontracts  in  connection  with  the 
administration  of  the  project. 

(g)  Keep  in  force  adequate  liability 
insurance  in  accordance  with  the  ap¬ 
proved  application  unless  the  Secretary, 
for  good  cause  shown,  determines  that 
such  insurance  may  be  permitted  to  ex¬ 
pire  or  lapse. 

(h)  Perform  the  project  in  accord¬ 
ance  with  the  provisions  of  the  Act  and 
the  regulations  of  this  Part. 

§  36.106  Grant  Award  and  Evaluation. 

(a)  Within  the  limits  of  funds  deter¬ 
mined  by  the  Secretary  to  be  available 
for  such  purpose,  the  Secretary  may 


award  grants  under  this  subpart  to  ap¬ 
plicants  whose  project  will,  in  the  judg¬ 
ment  of  the  Secretary,  best  promote  the 
purposes  of  the  Act,  and  the  regulations 
of  this  subpart,  taking  into  account: 

( 1 )  The  apparent  capability  of  the  ap¬ 
plicant  to  organize  and  manage  the  pro¬ 
posed  project  successfully  considering, 
among  other  things  the  adequacy  of 
staff,  management  systems,  equipment 
and  facilities. 

(2)  The  soundness  of  the  applicant’s 
plan  for  conducting  the  project  and  for 
assuring  effective  utilization  of  grant 
funds. 

(3)  The  adequacy  of  the  budget  in 
relation  to  the  scope  of  the  project  and 
available  funds. 

(4)  The  extent  of  applicant’s  financial 
participation  in  or  contribution  to  the 
project,  if  any. 

(5)  The  relative  effectiveness  of  the 
applicant’s  plan,  as  set  forth  in  the  ap¬ 
plication,  to  carry  out  each  of  the  re¬ 
quirements  §  36.105. 

(6)  The  compatibility  of  the  proposed 
project  with  the  stated  goals  and  respon¬ 
sibilities  of  the  IHS  in  carrying  out  its 
statutory  mission. 

(b)  All  grant  awards  shall  be  in  writ¬ 
ing,  shall  set  forth  the  amount  of  funds 
granted,  and  the  period  for  which  sup¬ 
port  is  provided. 

(c)  Neither  the  approval  of  any  proj¬ 
ect  nor  any  grant  award  shall  commit 
the  United  States  in  any  way  to  make 
additional,  supplemental,  continuation 
or  other  awards  with  respect  to  any  ap¬ 
proved  project  or  portion  thereof. 

§  36.107  Use  of  Project  Funds. 

•(a)  Any  funds  granted  pursuant  to 
this  subpart  shall  be  expended  solely  for 
carrying  out  the  approved  project  in  ac¬ 
cordance  with  section  104(b)(1)  of  the 
Act,  the  regulations  of  this  subpart,  and 
the  terms  and  conditions  of  award. 

(b)  The  provisions  of  any  other  Act 
notwithstanding,  any  funds  made  avail¬ 
able  to  a  tribal  organization  under  grants 
pursuant  to  section  104(b)  (1)  of  the  Act 
may  be  used  as  matching  shares  for  any 
other  Federal  grant  programs  which  con¬ 
tribute  to  the  purposes  for  which  grants 
under  this  section  are  made. 

§  36.108  Funding. 

The  amount  of  any  award  shall  be 
determined  by  the  Secretary  on  the  basis 
of  his  estimate  of  the  sum  necessary  for 
project  costs  and  the  availability  of  funds. 

§  36.109  Availability  of  Appropriations. 

The  Secretary  shall  from  time  to  time 
publish  a  notice  in  the  Federal  Register 
indicating  by  areas  the  allotment  of 
funds  and  categories  of  activities  for 
which  awards  may  be  made  under  this 
Subpart.  The  Secretary  reserves  the  right 
to  revise  such  allotments  and  categories 
from  time  to  time  by  further  publica¬ 
tion  in  the  Federal  Register. 

§  36.110  Facilities  construction. 

In  addition  to  other  requirements  of 
this  subpart: 

(a)  An  applicant  for  a  construction 
grant  to  build,  renovate,  modernize,  or 
remodel  a  hospital,  clinic,  health  station 
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or  quarters  for  housing  personnel  asso¬ 
ciated  with  such  facilities,  must  in  its 
application: 

(1)  Provide  its  assessment  of  the  en¬ 
vironmental  impact  of  the  project  as 
called  for  by  section  102(2)  (c)  of  the  Na¬ 
tional  Environmental  Policy  Act  of  1969 
<42  U.S.C.  4332(c)). 

<2)  Furnish  its  evaluation  of  the  proj¬ 
ect  site  in  accordance  with  the  terms 
and  conditions  of  E.0. 11296,  31  FR  10663 
(August  10,  1966)  relating  to  the  evalua¬ 
tion  of  flood  hazards  in  locating  federally 
owned  or  financed  facilities. 

(b)  Each  applicant  for  construction 
grant  to  build,  renovate,  modernize,  or 
remodel  a  hospital,  clinic,  health  station 
or  quarters  for  housing  personnel  as¬ 
sociated  with  such  facilities,  in  addition 
to  any  other  requirements  imposed  by 
the  Act  or  determined  by  the  Secretary 
to  be  reasonably  necessary  with  respect 
to  particular  projects  to  fulfill  the  pur¬ 
pose  of  the  grant,  shall  be  subject  to  the 
condition  that  the  applicant  shall  fur¬ 
nish  and  comply  with  the  following  as¬ 
surances: 

(1)  Title,  (i)  That  applicant  has  a  fee 
simple  or  such  other  estate  or  interest 
in  the  site  for  construction,  including 
necessary  easements  and  rights-of-way, 
sufficient  to  assure  for  a  period  of  not  less 
than  the  estimates  useful  life  of  the 
facility  undisturbed  use  and  possession 
for  the  purpose  of  the  construction  and 
operation  of  the  facility:  Provided,  how¬ 
ever,  That  where  the  construction  is  to 
take  place  on  land  owned  by  the  United 
States,  applicant  need  not  comply  with 
this  provision. 

(2)  Competitive  bids,  (i)  That  the 
approval  of  the  Secretary  shall  be  ob¬ 
tained  before  the  project  is  advertised 
or  placed  on  the  market  for  bidding  and 
that  such  approval  shall  include  a  de¬ 
termination  by  the  Secretary  that  the 
final  plans  and  specifications  conform 
to  the  minimum  standards  of  construc¬ 
tion  and  equipment  as  set  forth  in  Ap¬ 
pendix  A  of  this  subpart. 

(ii)  That  all  contracting  for  con¬ 
struction  (including  the  purchase  and 
installation  of  built-in  equipment)  shall, 
except  as  provided  in  paragraph  (b)  (2) 
(iii)  of  this  section,  be  on  a  lump  sum 
fixed-price  basis,  and  contract  will  be 
awarded  on  the  basis  of  competitive 
bidding  obtained  by  public  advertising 
with  award  of  the  contract  to  the  lowest 
responsive  and  responsible  bidder.  The 
giving  of  preference  to  local  contractors 
or  suppliers  over  non-local  contractors 
or  suppliers,  except  as  otherwise  provided 
In. 

(iii)  A  substitute  bidding  procedure  of 
selective  solicitation  with  response  from 
three  or  more  bidders  may  be  used  if: 

(A)  The  applicant  requests  and  justi¬ 
fies  the  use  of  the  procedure ; 

(B)  The  procedure  is  not  inconsistent 
with  applicable  State  or  local  laws;  and 

(C)  The  Secretary  determines  that  it 
Is  necessary  to  limit  bidding  to  con¬ 
tractors  of  proveh  competence  due  to  the 
complexity  or  specialty  of  the  project 
or  that  the  time  element  is  of  primary 
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consideration.  When  this  bidding  proce¬ 
dure  is  used  the  applicant  shall  establish 
reasonable  bid  prequalification  stand¬ 
ards  for  contractors.  The  applicant  shall 
then  accept  and  consider  bids  from  any 
contractor  who  requests  permission  to 
bid  and  who  is  determined  by  applicant 
to  meet  these  prequalification  standards. 
Adequate  time  shall  be  allowed  for  con¬ 
tractors  to  prepare  bids,  and  award  of 
construction  contracts  shall  be  made  to 
the  lowest  qualified  and  responsible 
bidder  whose  bid  is  considered  fully  re¬ 
sponsive  to  the  bid  invitation. 

(3)  Approval  of  estimated  cost.  That 
the  applicant  will  enter  into  no  con¬ 
struction  contract  or  contracts  with  re¬ 
spect  to  the  project  or  any  portion 
thereof  where  the  cost  exceeds  the 
estimates  in  the  application  for  such 
work,  without  prior  approval  of  the 
Secretary. 

<4)  Relocation  assistance.  That  in  the 
case  of  an  applicant  with  an  approved 
project  which  involves  the  displacement 
of  persons  or  businesses  whose  real  prop¬ 
erty  has  or  will  be  taken,  the  applicant 
will  comply  with  the  provisions  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(42  UJ5.C.  57.107(e))  and  applicable 
regulations  issued  thereunder.  (45  CFR 
Part  15). 

(5)  Completion  responsibility.  The  ap¬ 
plicant  will  construct  the  project,  or 
cause  it  to  be  constructed,  to  final  com¬ 
pletion  in  accordance  with  the  grant  ap¬ 
plication  and  the  plans  and  specifications. 

(6)  Progress  reports.  That  applicant 
shall  furnish  progress  reports  and  such 
other  information  as  the  Secretary  may 
require. 

(7)  Construction  supervision.  That  ap¬ 
plicant  shall  provide  and  maintain  com¬ 
petent  and  adequate  architectural  and 
engineering  supervision  and  inspection 
at  the  construction  site  to  insure  that 
the  completed  work  conform  to  the  plans 
and  specifications. 

<8>  Authorized  uses.  That  the  facility 
is  intended  and  will  be  used  only  for  the 
purposes  for  which  the  application  has 
been  made. 

(9)  Wage  rate  standards.  That  all 
laborers  and  mechanics  employed  by  con¬ 
tractors  or  subcontractors  in  the  con¬ 
struction,  alteration,  or  repair,  includ¬ 
ing  painting  or  decorating  of  building 
or  other  facilities  in  connection  with 
contracts  or  grants  entered  into  pursu¬ 
ant  to  the  Act,  shall  be  paid  wages  at 
not  less  than  those  prevailing  on  similar 
construction  in  the  locality,  as  deter¬ 
mined  by  the  Secretary  of  Labor  in  ac¬ 
cordance  with  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended. 

(10)  Accessibility  by  handicapped. 
That  the  applicant  shall  require  the 
facility  to  be  designed  to  comply  with 
the  “American  Standard  Specifications 
for  Making  Buildings  and  Facilities  Ac¬ 
cessible  to,  and  Usable  by,  the  Physically 
Handicapped,”  Number  A  117.1 — 1961  as 
modified  by  other  standards  prescribed 
by  the  Secretary. 

(11)  Minimum  standards  of  construc¬ 
tion  and  equipment.  That  the  plans  and 


specifications  for  the  project  will  con¬ 
form  to  the  minimum  standards  of  con¬ 
struction  and  equipment  as  set  forth  in 
Appendix  A  of  this  subpart. 

(12)  Construction  contract  require¬ 
ments.  That  the  following  conditions  and 
provisions  must  be  included  in  all  con¬ 
struction  contracts  let  by  grantee: 

(i)  The  provisions  set  forth  in  “DHEW 

Requirements  for  Federally  Assisted  Con¬ 
struction  Contracts  Regarding  Labor 
Standards  and  Equal  Employment  Op¬ 
portunities,”  Form  DHEW  514  (April 
1969)  (issued  by  the  Office  of  Grants 
Administration  Policy,  United  States  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare)  pertaining  to  the  Davis-Bacon  Act, 
the  Contract  Work  Hours  Standards  Act, 
and  the  Copeland  Act  (Anti-Kickback) 
Regulations,  except  in  the  case  of  con¬ 
tracts  in  the  amount  of  $2,000  or  less; 
and  pertaining  to  Executive  Order  11246, 
30  FR  12319  (September  24,  1965),  as 
amended,  relating  to  nondiscrimination 
in  construction  contract  employment, 
except  in  the  case  of  contracts  in  the 
amount  of  $10,000  or  less:  Provided,  how¬ 
ever,  That  nothing  required  herein  shall 
be  in  contravention  of  the  requirements 
of  section  7  of  Pub.  L.  93-638,  25  U.S.C. 
450e.  - 

(ii)  The  contractor  shall  furnish  per¬ 
formance  and  payment  bonds,  each  of 
which  shall  be  in  the  full  amount  of  the 
contract  price,  and  shall  maintain,  dur¬ 
ing  the  life  of  the  contract,  adequate  fire, 
workmen’s  compensation,  public  liability, 
and  property  damage  insurance:  Pro¬ 
vided,  however.  That  in  the  case  of  an 
Indian  tribe  or  tribal  organization  en¬ 
tering  into  a  construction  contract  of 
less  than  $100,000,  State  or  local  provi¬ 
sions  with  respect  to  performance  and 
payment  bonds  shall  be  deemed  to  meet 
the  requirements  of  this  paragraph. 

(iii)  The  Secretary  shall  have  access 
at  all  reasonable  times  to  work  wherever 
it  is  in  preparation  or  progress,  and  the 
contractor  shall  provide  proper  facilities 
for  such  access  and  inspection. 

§  36.111  Inlfintt. 

Tribes  and  Tribal  organizations  shall 
not  be  held  accountable  for  interest 
earned  on  grant  funds,  pending  disburse¬ 
ment  by  such  organization. 

§36.112  Additional  Conditions. 

The  Secretary  may  with  respect  to  any 
grant  award  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when  in  his  judgment  such  conditions  are 
necessary  to  assure  or  protect  advance¬ 
ment  of  the  approved  project,  the  inter¬ 
ests  of  public  health,  or  the  conservation 
of  grant  funds. 

§  36.113  Fair  and  I'niforni  Provision  of 
Services. 

Services  provided  pursuant  to  grant 
under  this  subpart  shall  be  provided  by 
the  Grantee  in  a  fair  and  uniform  man¬ 
ner  to  all  participants  in  the  project  con¬ 
sistent  with  their  medical  need,  the  poli¬ 
cies  and  regulations  of  the  Indian  Health 
Service,  and  the  Act. 
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§  36.114  Applicability  of  45  CFR  Part 
74. 

The  following  provisions  of  45  CFR 
Part  74.  establishing  uniform  administra¬ 
tive  requirements  and  cost  principles 
shall  apply  to  all  awards  under  this  sub- 
part: 

(a)  Subpart  A  “General”,  except  that 
for  purposes  of  this  subpart  the  definition 
of  “local  government”  in  §  74.3  shall  also 
include  Indian  tribes  and  tribal  organi¬ 
zations. 

(b)  Subpart  B,  “Cash  Depositories”. 

(c)  Subpart  C,  “Bonding  and  Insur¬ 
ance”  except  as  otherwise  specifically 
provided  in  this  subpart. 

(d)  Subpart  D,  “Retention  and  Custo¬ 
dial  Requirements  for  Records”. 

(e)  Subpart  F,  “Grant-Related  In¬ 
come”,  except  for  §  74.42. 

(f )  Subpart  H,  “Standards  for  Grantee 
and  Subgrantee  Financial  Management 
Systems”. 

(g)  Subpart  I,  “Financial  Reporting 
Requirements”. 

(h)  Subpart  J,  “Monitoring  and  Re¬ 
porting  of  Program  Performance”. 

(i)  Subpart  K,  “Grant  Payment  Re¬ 
quirements”,  except  that  the  references 
in  S  74.94  to  §  74.113  shall  be  deemed  to 
be  references  to  §  36.115  of  this  subpart. 

(j)  Subpart  L,  “Budget  Revision  Pro¬ 
cedures”. 

(k)  Sections  74.110  and  74.111  of  Sub¬ 
part  M,  “Grant  Closeout,  Suspension, 
and  Termination”. 

(l)  Subpart  N,  “Forms  for  Applying 
for  Grants”. 

(m)  Subpart  O,  “Property”. 

(n)  Subpart  P,  “Procurement  Stand¬ 
ards”  provided,  however,  that  to  the 
greatest  extent  feasible  preferences  and 
opportunities  for  training  and  employ¬ 
ment  in  connection  with  the  adminis¬ 
tration  of  grants  and  contracts  pursuant 
to  this  Act  shall  be  awarded  to  Indians 
and  preference  in  the  award  of  subcon¬ 
tracts  and  subgrants  in  connection  with 
the  administration  of  grants  and  con¬ 
tracts  pursuant  to  this  Act  shall  be  given 
to  Indian  Organizations  and  Indian- 
owned  economic  enterprises. 

(o)  Sections  74.140  and  74.171  of  Sub¬ 
part  Q,  “Cost  Principles,”  and  Appendix 
C  to  such  subpart,  except  for  Paragraph 
J  (4)  of  Part  I  of  such  Appendix. 

§  36.115  Suspension  and  Termination  of 
Grants. 

(a)  When  the  Secretary  determines 
that  the  performance  of  a  grantee  under 
these  regulations  involves  (1)  the  vio¬ 
lation  of  the  rights  or  endangerment  of 
the  health,  safety,  or  welfare  of  any  per¬ 
son,  or  (2)  gross  negligence  or  the  mis¬ 
management  in  the  handling  or  use  of 
funds  under  the  grant,  including  any  ma¬ 
terial  failure  to  comply  with  the  terms 
and  conditions  of  the  grant,  the  Secretary 
will,  in  writing,  notify  the  grantee  of 
such  determination  and  will  request  that 
the  grantee  take  such  corrective  action, 
within  such  period  of  time,  as  the  Secre¬ 
tary  may  prescribe. 

(b)  When  the  Secretary  determines, 
after  making  a  determination  described 
in  paragraph  (a)  of  this  section,  that 
such  action  is  necessary  to  protect  grant 


funds  which  will  otherwise  be  expended 
contrary  to  the  best  interests  of  the  In¬ 
dians  to  be  served  or  is  otherwise  neces¬ 
sary  to  protect  the  health  or  welfare  of 
the  Indian  population,  he  may,  pending 
the  prompt  initiation  and  resolution  of 
termination  proceedings  and  after  rea¬ 
sonable  written  notice  to  the  grantee,  sus¬ 
pend,  in  whole  or  in  part.  Federal  assist¬ 
ance  under  the  grants.  No  obligations  in¬ 
curred  by  the  grantee  during  the  period 
of  suspension  shall  be  allowable  under  the 
suspended  grant  (or  portion  of  the 
grant) ,  except  that  the  Secretary  may  at 
his  discretion  allow  necessary  and  proper 
costs  which  the  grantee  could  not  rea¬ 
sonably  avoid  during  the  period  of  sus¬ 
pension  or  which  he  determines  may  be 
necessary  to  preserve  the  project  or  best 
interests  of  the  Indians  to  be  served :  Pro¬ 
vided,  that  such  costs  would  otherwise  be 
allowable  under  this  subpart.  Appropriate 
adjustments  to  the  payments  under  the 
suspended  grant  (or  portion  of  the  grant) 
will  be  made,  either  by  withholding  the 
payments  or  by  not  allowing  the  grantee 
credit  for  disbursements  which  it  may 
make  in  liquidation  of  unauthorized  obli¬ 
gations  it  incurs  during  the  period  of  sus¬ 
pension.  Suspensions  shall  remain  in 
effect  until  the  grantee  has  taken  correc¬ 
tive  action  to  the  satisfaction  of  the  Sec¬ 
retary,  or  given  assurances  satisfactory 
to  the  Secretary  that  corrective  action 
will  be  taken,  or  until  the  Secretary  ter¬ 
minates  the  grant. 

(c)  When  the  Secretary  determines 
that  a  grantee  has  not  taken  corrective 
action  (as  prescribed  by  him  under  para¬ 
graph  (a>  of  this  section)  to  his  satisfac¬ 
tion,  he  may,  after  providing  the  grantee 
an  opportunity  for  a  hearing  in  accord¬ 
ance  with  paragraph  (d)  of  this  section, 
terminate  the  grant  in  whole  or  in  part 
and  if  appropriate  assume  or  resume 
control  or  operation  of  the  program,  ac¬ 
tivity,  or  service  involved. 

(d)  When  the  Secretary  has  made  a 
determination  described  in  paragraph 
(c)  of  this  section,  he  shall  in  writing 
notify  the  grantee  of  such  determina¬ 
tion  and  of  the  grantee’s  right  to  request 
a  review  of  such  determination  (and  of 
the  determination  described  in  para¬ 
graph  (a)  of  this  section)  under  the 
Public  Health  Service  Grant  Appeals 
Procedure  (42  CFR  Part  50,  Subpart  D). 
Such  notification  by  the  Secretary  shall 
set  forth  the  reasons  for  the  determina¬ 
tion  in  sufficient  detail  to  enable  the 
grantee  to  respond  and  shall  inform  the 
grantee  of  its  opportunity  for  review  un¬ 
der  such  Subpart  D.  If  the  review  held 
under  Subpart  D  results  in  a  response 
adverse  to  the  grantee’s  position,  the 
grantee  shall  be  informed  of  its  right  to 
have  a  hearing  before  the  Department 
Grant  Appeals  Board,  pursuant  to  45 
CFR  Part  16. 

(e)  Where  the  Secretary  determines 
that  a  grantee’s  performance  under  a 
grant  awarded  under  this  subpart  poses 
an  immediate  threat  to  the  safety  of  any 
person,  he  may  immediately  terminate 
the  grant  in  whole  or  in  part  and  if  ap¬ 
propriate  assume  or  resume  control  or 
operation  of  the  program,  activity,  or 
service  involved.  In  such  case,  the  Sec- 
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retary  shall  designate  three  officers  or 
employees  of  the  Department  to  serve  as 
a  hearing  panel,  one  of  whom  shall  be 
designated  as  chairman.  No  officer  or  em¬ 
ployee  from  the  office  of  the  official  who 
made  the  decision  to  terminate  the  grant 
under  this  paragraph  may  be  designated 
to  serve  on  the  hearing  panel. 

(1)  The  hearing  shall  be  commenced 
within  10  days  after  the  termination  of 
the  grant  and  shall  afford  each  party  to 
the  proceeding: 

(1)  Sufficient  notice  of  the  issues  to  be 
considered  (where  such  notice  has  not 
previously  been  afforded) ; 

(ii)  An  opportunity  to  be  represented 
by  counsel; 

(iii)  An  opportunity  to  make  a  record 
of  the  proceedings; 

(iv)  An  opportunity  to  present  wit¬ 
nesses  on  grantee’s  behalf;  and 

(v)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(2)  The  hearing  panel  shall,  within  25 
days  after  the  conclusion  of  the  hearing, 
notify  all  parties  in  writing  of  its  deci¬ 
sion. 

(3)  Such  decision  shall  not  be  subject 
to  further  hearing  under  42  CFR  Part 
50,  subpart  D  or  45  CFR  Part  16. 

(f)  In  any  case  where  the  Secretary 
has  terminated  a  grant  under  paragraphs 
(c)  or  (e)  of  this  section,  he  may  de¬ 
cline  to  enter  into  a  new  grant  agree¬ 
ment  with  the  terminated  grantee  until 
such  time  as  he  is  satisfied  that  the  basis 
for  the  termination  has  been  corrected. 
Nothing  in  this  section  shall  be  construed 
as  contravening  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Stat.  1590), 
as  amended  (29  U.S.C.  651). 

§  36.116  Reports. 

In  addition  to  the  reporting  and  infor¬ 
mation  requirements  provided  in  Subpart 
J  of  45  CFR  Part  74  made  applicable  to 
grants  under  this  subpart  by  §  36.114, 
each  recipient  of  Federal  financial  assist¬ 
ance  shall  make  such  reports  and  infor¬ 
mation  available  to  the  Indian  people 
served  or  represented  by  such  recipient 
as  and  in  a  manner  determined  by  the 
Secretary  to  be  adequate. 

Appendix  A — Minimum  Standards  op 
Construction  and  Equipment 

The  minimum  standards  of  construction 
and  equipment  set  forth  below  have  been 
established  by  the  Secretary  pursuant  to 
section  107  of  the  Act  (25  U.S.C.  450k).  In 
accordance  with  5  U.S.C.  542(a)  (1) ,  the  pub¬ 
lications  to  which  reference  is  made  in  this 
Appendix  A,  unless  otherwise  indicated,  are 
hereby  incorporated  by  reference  and  made 
a  part  hereof.  These  documents  are  available 
for  inspection  at  the  Department's  and  Re¬ 
gional  Offices'  Information  Centers  listed  in 
45  CFR  5.31  and  copies  of  such  documents 
may  be  purchased  as  specified.  These  stand¬ 
ards  are  applicable  to  all  projects  approved 
for  construction  grants  under  section  104(b) 
(1)  of  the  Act;  In  addition,  hospitals  and 
outpatient  facilities  must  comply  with  the 
requirements  of  “General  Standards  of  Con¬ 
struction  and  Equipment  for  Hospital  and 
Medical  Facilities”  (PHS  No.  930-A-7)  which 
document  is  incorporated  by  reference  In 
§  53.101(a)  of  this  chapter.  Said  document 
will  be  provided  to  all  applicants  with  a  need 
therefor,  and  is  available  to  any  interested 
person  whether  or  not  affected  by  the  provi- 
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sions  of  this  subpart,  upon  request  to  the 
Regional  Office  of  the  Department  of  Health, 
Education,  and  Welfare  or  the  Public  In¬ 
quiries  Branch,  Public  Health  Service,  Wash¬ 
ington,  D.C. 

(a)  General.  The  structural  design,  con¬ 
struction,  and  fire  safety  provisions  of  all 
project  facilities  shall  comply  with  the  stand¬ 
ards  of  the  National  Building  Code,  1967 
(available  from  American  Insurance  Associa¬ 
tion  Engineering  and  Safety  Department, 
85  John  Street,  New  York,  NY  10038,  or  120 
South  La  Salle  Street,  Chicago,  IL  60603,  or 
465  California  Street,  San  Francisco,  CA 
94104)  or  with  applicable  State,  local  codes 
and  ordinances,  whichever  is  more  restric¬ 
tive. 

(b)  Mechanical.  All  Installations  of  fuel 
burning  equipment,  steam,  heating,  air  con¬ 
ditioning  and  ventilation,  plumbing  and 
other  piping  systems  and  boilers  shall  comply 
with  the  following  standards: 

(1)  Handbook  of  Fundamentals:  American 
Society  of  Heating,  Refrigerating  and  Air 
Conditioning  Engineers  (ASHRAE)  1972; 
United  Engineer  Center,  345  East  47th  Street, 
New  York,  NY  10017. 

(2)  National  Standard  Plumbing  Code 
1955;  American  Society  of  Mechanical  Engi¬ 
neers  (ASME);  United  Engineer  Center,  345 
East  47th  Street,  New  York,  NY  10017. 

(3)  Boiler  and  Pressure  Vessel  Code,  1971 
edition,  with  current  addenda,  section  8, 
Division  I.  American  Society  of  Mechanical 
Engineers  (ASME);  United  Engineer  Center, 
345  East  47th  Street,  New  York,  NY  10017. 

(c)  Fire  and  safety.  The  fire-resistant  de¬ 
sign  criteria  for  the  facility  will  be  gov¬ 
erned  by  the  criteria  necessary  for  that  por¬ 
tion  of  the  facility  which  Is  subject  to  the 
most  severe  usage.  Remodeled  structure 
shall  be  upgraded,  in  total,  unless  it  is 
feasible  to  isolate  the  improved  portion  of 
the  building  with  fire  walls  and  fire  doors. 
Fire-resistant  design  shall  be  in  accordance 
with  the  standards  of  Fire  Safety  Code  Num¬ 
ber  101,  1070,  National  Fire  Protection  As¬ 
sociation,  International,  60  Batterymarch 
Street,  Boston,  MA  02110. 

(d)  Emergency  electrical  service.  Fire 
alarm  systems  and  other  electrical  service 
shall  conform  to  the  standards  as  specified 
In  Life  Safety  Code  Number  101,  1970,  Na¬ 
tional  Fire  Protection  Association,  Inter¬ 
national,  60  Batterymarch  Street,  Boston, 
MA  02110. 

(e)  Electrical.  All  electrical  Installations 
and  equipment  shall  be  In  accordance  with 
State  and  local  codes  and  applicable  sec¬ 
tions  of  National  Electric  Code,  NFPA  Bul¬ 
letin  No.  70  HC,  1971,  National  Fire  Protec¬ 
tion  Association,  International,  60  Battery¬ 
march  Street,  Boston,  MA  02110. 

(f)  Radiation  protection.  All  areas  In 
which  X-ray,  gamma-ray,  beta-ray  product- 
lng  and  similar  equipment  Is  located  shall  be 
protected  from  radiation  In  accordance 
with  the  standards  which  are  In  the  hand¬ 
book  reports  No.  33,  1968;  34,  1970;  35,  1970, 
and  36,  1970,  of  the  National  Council  on 
Radiation  Protection  and  Measurement,  Box 
4867,  Washington,  DC  20008. 

(g)  All  facilities  shall  be  designed  and 
constructed  in  accordance  with  the  standard 
specified  In  the  Uniform  Building  Code, 
1970,  International  Conference  of  Building 
Officials,  50  South  Los  Robles,  Pasadena,  CA 
91101,  unless  more  restrictive  State  and 
local  codes  govern. 

(h)  Zoning.  Applicable  State  and  local 
codes  shall  apply. 
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Subpart  I — Negotiated  Contracts  Under 
the  Indian  Self-Determination  Act 
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(b),  450k (a),  sec.  3,  Pub.  L.  83-568,  42  U.S.C. 
2003. 

General 

§  36.201  Scope. 

This  subpart  sets  forth  policy  on  the 
unique  Initiative  legislated  to  Indian  trib¬ 
al  organizations  by  the  Indian  Self-De¬ 
termination  Act  to  obtain  contracts  as 
a  means  of  instituting  meaningful  Indian 
self-determination  in  the  planning,  con¬ 
duct,  and  administration  of  health  pro¬ 
grams  and  services.  Applicability  of  this 
subpart  is  limited  to  procurements  made 
by  the  Indian  Health  Service,  United 
States  Public  Health  Service,  Department 
of  Health,  Education,  and  Welfare. 

§  36.202  Effect  on  existing  rights. 

The  regulations  in  this  Part  are  not 
meant  to  and  do  not: 

(a)  Affect,  modify,  diminish,  or  other¬ 
wise  impair  the  sovereign  immunity  from 
suit  enjoyed  by  an  Indian  tribe; 

(b)  Authorize,  require  or  permit  the 
termination  of  any  existing  trust  respon¬ 
sibility  of  the  United  States  with  respect 
to  the  Indian  people; 


(c)  Permit  significant  reduction  In 
services  to  Indian  people  as  a  result  of 
this  subpart. 

§  36.203  Amendment  of  regulations. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  subpart,  the  Secretary 
shall  take  the  following  actions; 

(a)  Consult  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and  con¬ 
sider  their  views  in  preparing  the  pro¬ 
posed  revision  or  amendment. 

(b)  Present  the  proposed  revision  or 
amendment  to  the  Committees  on  In¬ 
terior  and  Insular  Affairs  of  the  United 
States  Senate  and  House  of  Representa¬ 
tives. 

(c)  Publish  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  ade¬ 
quate  notice  to  receive  comments  from, 
all  interested  parties. 

(d)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they 
are  made  effective. 

§  36.204  Definitions. 

(a)  “Act”  means  the  Indian  Self- 
Determination  Act  as  cited  in  Title  I  of 
the  Indian  Self-Determination  Act  and 
Education  Assistance  Act  which  was  en¬ 
acted  on  January  4,  1975  by  the  93rd 
Congress  as  Public  Law  93-638,  88  Stat. 
2203  (25  USC  450  et  seq.) . 

(b)  “Secretary”  means  the  Secretary, 
Department  of  Health,  Education,  and 
Welfare. 

(c)  “Director”  means  the  Director, 
Indian  Health  Service  who  is  the  official 
to  whom  the  Secretary  has  delegated  full 
responsibility  and  authority  to  imple¬ 
ment  and  administer  those  aspects  of  the 
Act  related  to  the  health  and  well-being 
of  the  Indian  people. 

(d)  “Area  Director”  means  the  official 
in  charge  of  an  Indian  Health  Service 
<IHS)  Area  Office.  Area  Directors  are  the 
immediate  representatives  of  the  Direc¬ 
tor,  IHS  in  their  respective  geographical 
jurisdictions  and  have  been  delegated 
authorities  and  responsibilities  related  to 
the  Act. 

(e)  “Contracting  Officer”  means  the 
person  executing  the  contract  on  behalf 
of  the  Government  and  any  other  officer 
or  employee  who  is  properly  designated 
Contracting  Officer;  and  the  term  in¬ 
cludes,  except  as  otherwise  provided  in 
the  contract,  the  authorized  representa¬ 
tive  of  the  Contracting  Officer  acting 
within  the  limits  of  his  authority. 

(f )  “Project  Officer”  means  the  person 
representing  the  Government  for  the 
purpose  of  technical  direction  of  contract 
performance.  The  Project  Officer  is  not 
authorized  to  issue  any  instructions  or 
directions  which  effect  any  increase  or 
decrease  in  the  cost  of  the  contract  or 
which  change  the  period  of  the  contract. 

(g)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(h)  “Indian  Tribe”  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any  Alas- 
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ka  Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  which  is 
recognized  as  eligible  for  the  special  pro¬ 
grams  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(i)  “Tribal  Organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled,  sanc¬ 
tioned,  or  chartered  by  each  governing 
body  or  which  is  democratically  elected 
by  the  adult  members  of  the  Indian  com¬ 
munity  to  be  served  by  such  organization 
and  which  includes  the  maximum  partic¬ 
ipation  of  Indians  in  all  phases  of  its 
activities:  Provided,  that  in  any  case 
where  a  contract  is  let  or  grant  made  to 
an  organization  to  perform  services  bene- 
fitting  more  than  one  Indian  tribe,  the 
approval  of  each  such  Indian  tribe  shall 
be  a  prerequisite  to  the  letting  or  making 
of  such  contract  or  grant. 

(j)  “An  Indian  Owned  Economic  En¬ 
terprise”  means  any  commercial  indus¬ 
trial,  or  business  activity  established  or 
organized  for  the  purpose  of  profit  which 
is  not  less  than  51  percent  Indian  owned. 

(k)  An  “Indian  Self-Determination 
Contract  Proposal”  is  the  name  of  the 
document  to  be  utilized  by  Indian  Tribal 
organizations  to  forward  to  the  Indian 
Health  Service,  their  requests  to  enter 
into  contracts  for  health  programs  or 
services.  It  is  to  be  distinguished  from  the 
unsolicited  proposals  defined  in  41  CFR 
3-4.52  in  that  it  is  utilized  in  the  pursuit 
of  the  Indian  Self-Determination  objec¬ 
tives  of  this  subpart. 

(l)  “Trust  Resources”  means  land, 
water,  minerals,  funds,  or  property, 
asset,  or  claim,  and  any  right  or  interest 
in  any  of  the  foregoing,  which  is  held  by 
the  United  States  in  trust  for  any  Indian 
tribe  or  any  Indian  individual  or  which 
is  held  by  any  Indian  tribe  or  Indian  in¬ 
dividual  subject  to  a  restriction  on  alien¬ 
ation  imposed  by  the  United  States. 

(m)  “Trust  Responsibility”  means  any 
discretionary  right  or  power  vested  by 
law  in  the  United  States,  or  any  official 
or  employee  thereof,  to  approve  or  other¬ 
wise  regulate  the  alienation. 

(n)  “Retrocession”  is  to  voluntarily 
return  a  contracted  program,  or  portion 
thereof,  under  the  authority  of  Pub.  L. 
93-638,  to  the  Indian  Health  Service. 

(o)  “Contract”  means  establishment 
of  a  binding  legal  relation  basically  ob¬ 
ligating  the  seller  to  furnish  personal 
property  or  nonpersonal  services  (includ¬ 
ing  construction)  and  the  buyer  to  pay 
therefor.  It  includes  all  types  of  commit¬ 
ments  which  obligate  the  Government 
to  an  expenditure  of  funds  and  which 
are  in  writing.  In  addition  to  a  two  sig¬ 
nature  document,  it  includes  ah  trans¬ 
actions  resulting  from  acceptance  of  of¬ 
fers  by  awards  or  notices  of  awards; 
agreements  and  job  orders  or  task  letters 
issued  thereunder;  letter  contracts;  let¬ 
ters  of  intent;  and  orders,  such  as  pur¬ 
chase  orders,  under  which  the  contract 
becomes  effective  by  written  acceptance 
or  performance.  It  also  includes  contract 
modifications. 


(p)  “Program”  means  a  delivery  of 
service  generally  of  a  continuing  nature 
separated  from  other  similar  efforts  by 
funds,  staff  or  location,  except  that  a  pro¬ 
gram  may  involve,  in  certain  instances, 
more  than  one  location. 

(q)  “Project”  means  an  effort  aimed 
at  a  specific  objective,  not  of  a  continu¬ 
ing  nature,  and  having  defined  parame¬ 
ters. 

(r)  The  Contract  Proposal  Declination 
Appeals  Board  (CPDAB)  has  been  es¬ 
tablished  within  the  Office  of  the  Direc¬ 
tor,  IHS  for  the  specific  purpose  of  re-- 
viewing  Indian  Self-Determination 
Contract  Proposals  which  have  been  rec¬ 
ommended  ‘for  declination  by  the  Area 
Director(s) .  The  CPDAB,  to  be  appointed 
by  the  Director,  is  comprised  of  a  Chair¬ 
person,  an  alternate,  and  three  voting 
members.  The  CPDAB  may  be  supple¬ 
mented,  as  necessary,  to  provide  exper¬ 
tise  regarding  the  program  and  admin¬ 
istrative  peculiarities  involved  in  a 
particular  Indian  Self-Determination 
Contract  Proposal.  The  CPDAB  chair¬ 
person,  with  the  concurrence  of  the  ma¬ 
jority  of  the  board’s  membership,  is  em¬ 
powered  by  the  Director,  IHS,  to  render 
final  decisions  on  all  appeals  to  declina¬ 
tion  actions. 

Contract  Proposals,  Review,  and  Appeal 
§  36.205  General. 

(a)  The  Secretary  is  directed,  upon 
the  request  of  any  Indian  tribe,  to  enter 
into  a  contract  or  contracts  with  any 
tribal  organization  of  any  such  Indian 
tribe  to  carry  out  any  or  all  of  his  func¬ 
tions,  authorities,  and  responsibilities 
under  the  Act  of  August  5,  1954  <68  Stat. 
674),  as  amended:  Provided,  however, 
that  the  Director  may  initially  decline  to 
enter  into  any  contract  requested  by  an 
Indian  tribe  if  he  finds  that:  (1)  the 
service  to  be  rendered  to  the  Indian  peo¬ 
ple  of  the  particular  program  or  function 
to  be  contracted  for  will  not  be  satisfac¬ 
tory;  (2)  adequate  protection  of  trust 
resources  is  not  assured;  or  (3)  the  pro¬ 
posed  project  or  function  to  be  con¬ 
tracted  for  cannot  be  properly  completed 
or  maintained  by  the  proposed  contract: 
Provided  further,  that  the  Director,  In¬ 
dian  Health  Service,  in  arriving  at  his 
finding,  shall  consider  whether  the  tribe 
or  tribal  organization  would  be  deficient 
in  performance  under  the  contract  with 
respect  to  (A)  equipment,  (B)  book¬ 
keeping  and  accounting  procedures,  (C) 
substantive  knowledge  of  the  program 
to  be  contracted  for,  (D)  community 
support  for  the  contract,  (E)  adequately 
trained  personnel,  or  (P)  other  necessary 
components  of  contract  performance. 
However,  such  requests  must  be  in  the 
form  of  “Indian  Self-Determination 
Contract  Proposals”  and  designed  to 
provide  an  orderly  transition  from  Fed¬ 
eral  domination  of  health  programs  to 
meaningful  participation  by  the  Indian 
people  in  the  planning,  conduct  and  ad¬ 
ministration  of  programs  and  services 
which  have  been  developed  for  the  bene¬ 
fit  of  the  Indian  people.  Contract  awards 
which  result  from  the  submission  of 
Indian  Self-Determination  Contract  Pro¬ 


posals  and  the  performance  on  such 
contracts,  must  therefore,  promote  the 
interests  of  Indian  Self-determination 
while  insuring  that  the  established  qual¬ 
ity  of  services  be  continued  or  improved. 

(b)  Contracting  is  the  principal  mech¬ 
anism  through  which  Indian  tribes  can 
exercise  their  right  to  an  effective  voice 
in  the  planning  and  implementation  of 
programs  which  the  Secretary  is  au¬ 
thorized  to  administer  for  the  benefit  of 
Indians.  Contracting  under  Pub.  L.  93- 
638  by  its  very  nature  places  the  IHS  in 
the  dual  position  of  assisting  Indian 
tribes,  in  many  instances,  by  furnishing 
technical  assistance  in  preparation  of 
contract  proposals,  and  of  carrying  out 
its  fiscal  and  administrative  responsi¬ 
bilities  as  an  Agency  of  the  Federal  gov¬ 
ernment.  It  is  recognized  that  very  often 
these  two  positions  are  in  opposition  to 
each  other. 

The  Act  and  these  regulations  are  de¬ 
signed  to  address  this  problem  to  the  de¬ 
gree  practicable.  The  Director,  IHS,  Area 
Directors  and  Service  Unit  Directors  as 
line  officers  of  the  IHS  are  expected  to 
balance  these  two  positions  within  the 
framework  of  the  regulations  in  this 
Part. 

(c)  Any  tribal  organization  of  any 
Indian  tribe  is  eligible  to  apply  for  a 
contract  or  contracts  with  the  Secretary 
to  plan,  conduct,  and  administer  all  or 
parts  of  IHS  programs  under  section  103 
of  the  Act. 

(d)  All  Indian  Self-Determination 
Contract  Proposals  should  be  specific 
and,  as  a  minimum,  include  the  infor¬ 
mation  set  forth  below : 

(1)  Date  Submitted. 

(2)  Full  name  and  address  of  the  In¬ 
dian  tribal  organization  submitting  the 
proposal. 

(3)  Full  name  and  tribe(s)  which  the 
tribal  organization  is  affiliated  with. 

(4)  Narrative  description  of  the  func¬ 
tions,  IHS  programs,  or  part  of  program 
the  tribal  organization  wants  to  contract 
for. 

(5)  Type  of  contract  proposed. 

(6)  Proposed  contract  starting  and 
completion  dates. 

(7)  Equipment  and  facilities  needed  to 
carry  out  the  contract  and  how  the  tri¬ 
bal  organization  intends  to  obtain  such. 

(8)  Narrative  indicating  the  tribal  or¬ 
ganization’s  knowledge  of  the  program, 
part  of  the  program  and/or  functions  to 
be  contracted  for.  Where  tribal  organiza¬ 
tions  have  already  been  involved  in  a 
contract  effort  for  such  programs,  this 
narrative  may  be  in  the  form  of  an  up¬ 
dated  version  of  the  scope  of  work  under 
that  contract.  In  any  case,  the  following 
items  should  be  considered  in  preparing 
the  narrative: 

(i)  Experience  and  training  of  person¬ 
nel  performing  under  the  contract; 

(ii)  Familiarity  with  Federal  Regula¬ 
tions  and  procedures  involved; 

(iii)  Experience  in  operating  a  similar 
or  related  tribal  program ; 

(iv)  Extent  of  subcontracting  contem¬ 
plated  and  identification  of  proposed  sub¬ 
contractors; 

(v)  Identification  of  Federal  employee 
transfers  contemplated; 
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(vl)  Description  of  personnel  system 
and  position  descriptions  for  key  per¬ 
sonnel. 

(9)  Indications  of  community  support 
for  or  lack  of  opposition  to  the  contract. 
In  this  regard,  the  tribal  clearance  ad¬ 
dressed  in  3-4.6002-2  should  be  attached. 

(10)  Training  given  or  to  be  given  to 
tribal  personnel  who  will  be  required  to 
perform  under  the  contract. 

(11)  Estimate  of  the  number  of  Indian 
people  who  will  be  served. 

(12)  Prepared  budget,  including  sep¬ 
arate  cost  estimates  for  salaries  and 
wages,  equipment,  supplies,  services, 
travel,  subcontracts,  other  direct  costs 
and  overhead. 

(13)  Justification  and  request  for  ad¬ 
vance  payments. 

(14)  Names  and  telephone  numbers  of 
the  tribal  organization’s  business  and 
technical  personnel  who  may  be  con¬ 
tacted  during  the  evaluation  and  nego¬ 
tiation  process. 

(15)  Signature  of  an  official  of  the 
tribal  organization  who  is  authorized  to 
contractually  obligate  such  organization. 

(e)  The  Indian  Self-Determination 
Contract  Proposals  should  be  addressed 
to  the  Area  Director  of  the  appropriate 
Indian  Health  Service  Area.  Such  pro¬ 
posals  should  be  submitted,  in  5  copies, 
well  in  advance  of  the  desired  begin¬ 
ning  of  support  and  shall  be  acknowl¬ 
edged  by  the  Secretary. 

(f)  Tribal  organizations  may  obtain 
assistance  in  preparing  Indian  Self-De¬ 
termination  contract  proposals  from  the 
IHS  Area  Offices.  The  Area  Directors 
shall  make  any  information  available  to 
the  tribal  organization  which  is  needed 
in  the  preparation  of  its  proposal  ex¬ 
cept  as  may  be  exempt  from  disclosure 
by  the  Freedom  of  Information  Act,  5 
U.S.C.  552(b)  and  the  Department  of 
Health,  Education,  and  Welfare  imple¬ 
mentation  thereof. 

§  36.206  Tribal  clearances— initial  con¬ 
tract. 

(a)  Before  the  IHS  can  enter  into  a 
contract  with  tribal  organization,  it  must 
be  requested  to  do  so  by  the  tribe  to  be 
served  under  the  contract.  The  tribe’s 
request  shall  be  in  the  form  of  a  resolu¬ 
tion  by  the  tribal  governing  body.  If  the 
tribal  organization  is  applying  for  a  con¬ 
tract  to  perform  services  benefiting  more 
than  one  tribe,  an  authorizing  resolution 
from  each  tribal  governing  body  must 
be  obtained  before  submitting  the  appli¬ 
cation  to  IHS  for  approval.  A  tribal  gov¬ 
erning  body  may  pass  a  single  resolution 
authorizing  a  tribal  organization  to  ap¬ 
ply  for,  negotiate,  and  execute  more  than 
one  contract  if  the  resolution  specifies 
for  each  contract  tne  same  information 
required  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  The  resolution  of  the  tribal  gov¬ 
erning  body  shall  authorize  the  applicant 
tribal  organization  to  apply  for,  negotiate 
and  contract  with  the  IHS  Area  Office, 
subject  to  the  specific  terms,  conditions 
and  limitations  of  the  resolution  and  ap¬ 
plicable  tribal  laws,  codes,  and  regula¬ 
tions.  The  resolution  shall  include  the 
date  the  resolution  was  approved,  and 


signature  of  the  person  authorized  to  cer¬ 
tify  the  accuracy  of  the  information  con¬ 
tained  in  the  resolution. 

(c)  The  tribal  governing  body’s  request 
(resolution)  should  Include  the  following: 

(1)  When  the  tribal  organization  is 
the  tribal  governing  body : 

(1)  A  brief  statement  of  the  contract 
scope. 

(ii)  The  tribal  official  authorized  to 
negotiate  the  contract  and  any  amend¬ 
ments  thereto. 

(iii)  The  tribal  official  authorized  to 
execute  the  contract  and  any  amend¬ 
ments  thereof. 

(iv)  The  expiration  date  of  the  au¬ 
thorities  granted  by  the  resolution. 

(v)  The  extent  and  procedure,  if  any, 
for  review  of  the  contract  and  any 
amendments  thereto  by  the  tribal  gov¬ 
erning  body  before  execution. 

(vi)  The  proposed  date  for  contract 
commencement. 

(vii)  The  proposed  term  of  the  con¬ 
tract. 

(2)  When  the  tribal  organization  is 
other  than  the  tribal  governing  body : 

(i)  The  name  of  the  tribal  organiza¬ 
tion. 

(ii)  A  brief  statement  of  the  contract 
scope. 

(iii)  The  extent  and  procedure  for  re¬ 
view  by  the  tribal  governing  body  of  the 
contract  and  any  amendments  thereto 
prior  to  execution  by  the  tribal  organiza¬ 
tion. 

(iv)  The  tribal  office  or  official  to 
which  the  IHS  should  send  copies  of 
contract  documents  and  correspondence. 

(v)  The  proposed  term  of  the  contract. 

(vi)  The  proposed  date  for  contract 
commencement. 

(vii)  Any  limitations  on  authorities 
granted  the  tribal  organization. 

(d)  Any  procedures  given  in  this  sec¬ 
tion  concerning  the  manner  in  which  a 
tribal  governing  body  passes  a  tribal  res¬ 
olution  shall  apply  except  where  incon¬ 
sistent  with  tribal  constitution,  law,  code, 
ordinance,  or  other  written  document.  In 
such  cases,  the  tribal  law  or  procedures 
shall  be  cited  in  the  resolution  and  shall 
take  precedence. 

§  36.207  Tribal  clearances — contract  re¬ 
newals. 

The  Secretary  may  renew  a  contract 
for  the  same  function  (s)  or  programs  as 
the  original  contract  at  the  written  re¬ 
quest  of  the  tribal  organization  desig¬ 
nated  in  the  tribal  resolution.  Requests 
for  recontracting  shall  be  made  as 
follows: 

(a)  If  the  original  contract  provided 
services  to  only  one  Indian  tribe,  written 
applications  for  renewal  shall  be  sent  by 
the  tribal  organization  to  the  Area  Office 
as  follows: 

(1)  Directly,  when  the  tribal  organi¬ 
zation  involved  is  the  governing  body  of 
the  tribe. 

(2)  Through  the  governing  body  of  the 
tribe  for  review  when  the  tribal  organi¬ 
zation  is  not  the  governing  body  of  the 
tribe.  Submission  shall  be  made  to  the 
governing  body  at  least  75  calendar  days 
before  the  original  contract  expires.  The 
tribal  organization  shall  promptly  notify 


the  IHS  Area  Office  in  writing  of  the  date 
the  tribal  governing  body  received  the 
application.  If,  within  45  calendar  days 
after  receiving  the  application,  the  tribal 
governing  body  does  not  provide  the  IHS 
Area  Director  with  a  formal  resolution 
objecting  to  the  application  to  recon¬ 
tract,  the  absence  of  receipt  of  such  a 
resolution  shall  constitute  the  tribe’s  re¬ 
quest  to  recontract. 

(b)  If  the  original  contract  provided 
services  to  more  than  one  Indian  tribe, 
the  tribal  organization  must  give  a  copy 
of  the  written  application  to  contract  to 
each  tribal  governing  body  at  least  75 
calendar  days  before  the  original  con¬ 
tract  expires.  The  tribal  organization 
shall  promptly  notify  the  IHS  Area  Of¬ 
fice  where  the  application  is  to  be  sub¬ 
mitted  in  writing,  of  the  date  the  tribal 
governing  bodies  received  copies  of  the 
application.  If,  within  45  calendar  days 
after  receiving  copies  of  the  application 
none  of  the  tribal  governing  bodies  pro¬ 
vide  the  appropriate  IHS  Area  Office  with 
a  formal  resolution  objecting  to  the  ap¬ 
plication  to  recontract,  the  absence  of  re¬ 
ceipt  of  such  resolutions  shall  constitute 
the  tribes’  request  to  recontract.  If  one 
or  more  of  he  tribal  governing  bodies  in¬ 
volved  object  to  recontracting,  the  con¬ 
tract  will  not  be  made  until  all  the  tribal 
governing  bodies  have  approved  the  re¬ 
quest  and  the  matter  is  otherwise  re¬ 
solved. 

§  36.208  Evaluation  criteria. 

(a)  Indian  Self-Determination  Con¬ 
tract  Proposals  will  be  evaluated  to  de¬ 
termine:  (i)  If  the  service  to  be  rendered 
to  Indian  people  by  the  proposed  con¬ 
tract  will  be  satisfactory;  (ii)  if  the  pro¬ 
posed  contract  will  assure  that  trust  re¬ 
sources  are  protected:  and  (iii)  if  the 
proposed  contract  will  ensure  proper 
completion  and  maintenance  of  the  proj¬ 
ect  or  function  involved.  Failure  to  meet 
any  of  the  above,  may  be  cause  for  decli¬ 
nation  of  the  Indian  Self-Determination 
Contract  Proposal. 

(b)  To  determine  if  an  Indian  Self- 
Determination  Contract  Proposal  meets 
the  above  criteria,  the  Area  Director  and 
his  staff  shall  consider  whether  the  tribal 
organization  would  be  deficient  in  per¬ 
formance  under  the  contract  with  re¬ 
spect  to  the  factors  listed  in  this  para¬ 
graph. 

(1)  Equipment,  buildings  and  facili¬ 
ties.  No  higher  standards  with  regard  to 
buildings,  facilities,  or  equipment  shall 
be  applied  to  tribal  organizations  than 
have  previously  been  applied  to  IHS.  The 
Indian  Health  Service  shall  make  avail¬ 
able  the  use  of  all  equipment  which  has 
been  allocated  to  the  operation  of  the 
program  by  the  IHS  in  the  past,  unless 
the  IHS  proves  the  provision  of  the 
equipment  will  seriously  interfere  with 
the  IHS’s  ability  to  provide  services  to 
Indian  people  in  noncontracted  pro¬ 
grams.  Where  equipment  is  shared  by 
the  programs  to  be  contracted  and  other 
non-contracted  programs,  equipment¬ 
sharing  or  other  suitable  arrangements 
shall  be  stated  in  the  contract. 

(2)  Bookkeeping  and  accounting  pro¬ 
cedures.  It  must  be  clearly  established 
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by  the  IHS  that  the  tribal  organization 
which  will  undertake  the  contract  does 
have  an  adequate  accounting  and  book¬ 
keeping  system.  IHS  may  assist  the  con¬ 
tractor  In  establishing  an  acceptable 
bookkeeping  and  accounting  system. 

(3)  Substantive  knowledge  of  the  pro¬ 
gram  to  be  contracted.  The  tribal  organi¬ 
zation  shall  be  presumed  to  have  sub¬ 
stantive  knowledge  of  the  program  to  be 
contracted  if  it  meets  one  or  more  of  the 
following  conditions: 

(i)  The  tribal  organization  has  man¬ 
aged  a  similar  program  before  through 
grant  or  contract. 

(ii)  The  tribal  organization  which  is  to 
manage  the  project  possesses  by  virtue  of 
its  knowledge  and  experience  substan¬ 
tive  knowledge  of  the  program  to  be  con¬ 
tracted. 

(iii)  The  tribal  organization  has  been 
a  consumer  of  such  services  in  the  past 
and  thus  has  developed  an  understand¬ 
ing  of  the  issues  involved  with  the  pro¬ 
gram  sufficient  to  enable  it  to  effectively 
carry  out  the  contract  operation. 

(iv)  The  tribal  organization  can  ob¬ 
tain  through  the  availability  of  IHS  staff 
or  other  resources,  the  training  in  the 
particular  subject  area  which  will  de¬ 
velop  its  substantive  knowledge  of  the 
program. 

(4)  Lack  of  community  support.  Be¬ 
fore  the  IHS  can  enter  into  a  contract 
there  must  be  a  request  made  in  accord¬ 
ance  with  3-4.6002-2.  The  tribal  govern¬ 
ing  body’s  resolution  under  3-4.6002-2 
shall  be  presumed  to  demonstrate  that 
there  is  not  a  lack  of  community  support 
for  the  proposed  contract.  Unless  it  can 
be  demonstrated  by  substantial  evidence 
that  there  is  a  lack  of  community  sup¬ 
port  for  the  contract  and  the  lack  of  sup¬ 
port  will  result  in  unsatisfactory  services, 
inadequate  protection  of  trust  resources 
or  impossibility  of  service  maintenance, 
the  tribal  governing  body’s  resolution 
shall  be  deemed  conclusive.  In  any  event 
there  will'  be  no  finding  by  the  IHS  of  a 
lack  of  community  support  that  would 
result  in  deficiencies  in  performance  un¬ 
der  the  contract  until  those  asserting  it 
have  exhausted  all  their  tribal  remedies. 

(5)  Adequacy  of  trained  personnel.  The 
adequacy  of  trained  personnel  available 
to  the  tribal  organization  to  carry  out  the 
proposed  contract  will  be  presumed  if 
any  of  the  following  conditions  exists : 

(1)  If  the  tribal  organization  has  a 
personnel  system  that  prescribes  mini¬ 
mum  occupational  qualification  stand¬ 
ards,  and  procedures  for  the  selection  of 
personnel  on  the  basis  of  such  qualifica¬ 
tions,  and  the  personnel  to  be  used  under 
the  proposed  contract  are  to  be  employed 
under  the  personnel  system. 

(ii)  If  there  is  no  tribal  personnel  sys¬ 
tem,  it  will  be  assumed  that  the  personnel 
to  be  employed  under  the  proposed  con¬ 
tract  are  adequately  trained  if  the  tribal 
organization  has  established  position  de¬ 
scriptions  for  key  personnel  to  be  em¬ 
ployed  under  the  contract  and  establishes 
a  personnel  system  similar  to  the  one  de¬ 
scribed  in  paragraph  (c)  (5)  (i)  of  this 
section. 

(6)  Other  necessary  components  of 
contract  performance. 


(1)  The  contractor’s  proposal  must 
demonstrate  the  capacity  to  meet  mini¬ 
mum  health  program  and  professional 
standards  established  by  IHS  for  each 
major  health  service  activity  of  the  IHS. 
The  Director  will  establish  and  make 
available  to  any  prospective  contractor 
the  minimum  standards  for  each  major 
health  service  activity  of  the  Indian 
Health  Service. 

(ii)  The  contractor’s  proposal  will  be 
evaluated  to  determine  the  contractor’s 
ability  to  meet  the  Uniform  Administra¬ 
tive  Standards  (Enclosure  No.  1)  as  im¬ 
plemented  in  Indian  Health  Service 
Manual. 

(iii)  Other  necessary  components  of 
contract  performance  are  as  follows: 

(A)  An  adequate  personnel  system 
that  provides  selection  standards  which 
Insure  equal  access  to  all  qualified  tribal 
members; 

(B)  A  property  management  system 
which  will  adequately  account  for  and 
protect  government  property; 

(C)  Systems  and  procedures  to  keep 
such  records  as  required  pursuant  to 
3-4.6003-16  (Recordkeeping)  make  re¬ 
ports  required  by  3-4.6002-16  (Annual 
Reporting)  and  to  make  such  reports  and 
information  available  to  Indian  clients 
as  required  by  3-4.6003-17  (Freedom  of 
Information)  and  Privacy  Act. 

(iv)  No  other  components  shall  be  de¬ 
fined  which  may  serve  as  a  basis  for 
declination  unless  they  are  added  to 
these  regulations  by  revision  or  amend¬ 
ment  of  regulations. 

(7)  Tribes  may  request  a  waiver  of 
Federal  Contracting  Laws  and  Reg¬ 
ulations  as  specified  in  paragraph 
3-4.6003-2. 

(8)  IHS  officials  may  not  decline  to 
enter  into  a  contract  with  a  tribal  orga¬ 
nization  because  of  any  objection  that 
could  be  overcome  through  the  contract. 

§  36.209  Government  property. 

(a)  In  carrying  out  a  contract  made 
under  this  Part,  the  Area  Director  shall, 
wherever  possible,  permit  a  tribal  con¬ 
tractor  to  use  existing  buildings,  facili¬ 
ties,  and  related  equipment  and  other 
personal  property  owned  by  the  IHS 
within  his  jurisdiction.  To  the  extent 
possible,  arrangements  on  the  use  of  IHS 
property  shall  be  provided  for  in  the  con¬ 
tract  agreement.  In  determining  whether 
real  or  personal  property  can  be  pro¬ 
vided,  the  IHS  shall  determine  whether 
it  can  provide  comparable  services  for 
any  of  the  uncontracted  part  of  the 
program. 

(b)  Requests  for  the  use  of  IHS  prop¬ 
erty  which  arise  after  signing  of  the  con¬ 
tract  shall  be  submitted  to  the  relevant 
IHS  official  by  the  tribal  organization. 
Such  requests  should  be  granted  unless 
such  use  will  seriously  interfere  with  the 
administration  of  existing  IHS  programs. 
The  property  must  conform  to  the  mini¬ 
mum  standards  established  pursuant  to 
the  Occupational  Safety  and  Health  Act 
of  1970  (84  Stat.  1590) ,  as  amended  (29 
U.S.C.  651)  or  other  applicable  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
standards. 


§  36.210  Submitting  contract  proposals. 

(a)  When  services  under  the  proposed 
contract  will  be  provided  to  one  or  more 
tribes  within  the  jurisdiction  of  a  single 
Area  Office,  the  completed  contract  pro¬ 
posal  with  documentation  of  the  tribal 
request (s)  shall  be  delivered  or  mailed  to 
the  Area  Director  of  that  Area  Office. 

(b)  When  services  will  be  provided  to 
tribes  within  the  jurisdiction  of  more 
than  one  IHS  Area  Office,  a  copy  of  such 
proposals  must  be  forwarded  to  each  of 
the  Area  Offices  affected.  Area  Directors 
will  then  forward  their  recommendations 
to  the  appropriate  IHS  Headquarters 
Program  Director. 

§  36.211  Contract  proposal  approval  of¬ 
ficials. 

Each  Area  Director  is  authorized  to 
approve  proposals  for  contract  under 
which  a  tribal  organization  will  provide 
services  to  a  tribe  or  tribes  within  the 
jurisdiction  of  his  Area  Office.  When  a 
tribal  organization  applies  for  a  contract 
under  which  services  will  be  provided  to 
tribes  within  the  jurisdiction  of  more 
than  one  Area  Office  or  for  a  contract 
which  is  national  in  scope,  the  proposal 
must  be  approved  by  the  Indian  Health 
Service  Headquarters  Program  Director 
for  the  program(s)  included. 

§  36.212  Review. 

Upon  receiving  a  contract  application, 
the  approving  official  shall: 

(a)  Notify  the  offeror  in  writing  that 
the  proposal  has  been  received.  This  no¬ 
tice  shall  be  made  within  fourteen  (14) 
calendar  days  after  receipt  of  the 
proposal. 

(b)  Review  the  proposal  for  complete¬ 
ness  and  promptly  request  additional  in¬ 
formation  from  the  offeror  or  from  the 
requesting  tribe  which  will  be  needed  to 
reach  a  decision. 

(c)  Notify  Area  Office  subordinate  ac¬ 
tivities  serving  the  tribe (s)  which  will 
receive  services  under  the  contract  and 
obtain  any  needed  information  and/or 
relevant  recommendations  on  the  con¬ 
tract. 

Note. — Where  the  Indian  Health  Service 
Program  Director  is  the  approving  official, 
affected  Area  Offices  shall  be  notified  and 
consulted. 

(d)  Assess  the  contract  proposal  to 
determine  if  it  is  feasible  and  if  it  com¬ 
plies  with  the  appropriate  requirements 
of  the  Act  and  of  the  regulations  in  this 
Subpart. 

(e)  Notify  the  offeror  in  writing  before 
the  final  decision  is  made,  of  any  special 
problems  or  impediments  which  may  re¬ 
sult  in  disapproval  of  the  proposal  and 
solicit  a  written  response  thereto. 

(f )  Approve  or  disapprove  the  proposal 
after  fully  reviewing  and  assessing  it  and 
any  additional  information  submitted  by 
the  offeror. 

(g)  Promptly  notify  the  offeror  in  writ¬ 
ing  of  the  decision  to  approve  or  disap¬ 
prove  the  proposal.  If  the  proposal  is  dis¬ 
approved,  the  notice  shall  contain  but 
need  not  be  limited  to  the  following: 

(i)  Specific  objections,  which  are  based 
on  failures  to  meet  applicable  program 
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and/or  administrative  standards  or  fund 
restrictions,  which  preclude  acceptance 
of  the  Indian  Self-Determination  Con¬ 
tract  Proposal; 

<ii)  Guidance  to  the  tribe  regarding  the 
rteps  which  need  to  be  taken  to  overcome 
the  stated  objections; 

<iii)  Identification  to  the  tribe  of  as¬ 
sistance  which  can  practicably  be  made 
available  upon  request  to  overcome  the 
stated  objections; 

<iv)  Notification  to  the  tribe  of  their 
right  to  appeal. 

§  36.213  Processing  lime. 

The  approving  official  shall  approve  or 
disapprove  a  contract  proposal  within 
sixty  (60)  calendar  days  after  receipt. 
The  (60)  calendar  day  deadline  can  be 
extended  only  after  obtaining  the  writ¬ 
ten  consent  of  the  offeror. 

§  36.214  Tribal  appeals  to  proposal  dec¬ 
linations. 

(a)  On  being  advised  that  an  Indian 
Self-Determination  Contract  Proposal 
has  been  disapproved  by  the  appropriate 
approving  official,  the  tribal  organization 
may  file  a  written  appeal  to  the  Contract 
Proposal  Declination  Appeals  Board 
within  thirty  (30)  days  from  receipt  of 
the  Declination  Notice  or  may  request  a 
hearing  to  voice  its  appeal.  In  either  case, 
the  appeals  should  be  designed  to  either 
refute  or  overcome  the  objections  raised 
as  a  basis  for  reconsideration.  The  Secre¬ 
tary  of  HEW  has  delegated  full  authority 
to  hear  and  render  decisions  on  declina¬ 
tion  appeals  under  the  Act  to  the  Direc¬ 
tor,  IHS.  The  decisions  of  the  Director, 
IHS  cm  such  appeals  will  be  final. 

(b)  Hearings  at  which  tribal  organiza¬ 
tions  are  represented  shall  be  conducted 
within  thirty  (30)  calendar  days  from 
receipt  of  written  request  for  a  hearing 
as  follows: 

(1)  The  tribal  organization  and  the 
Indian  tribe  or  tribes  affected  shall  be 
notified,  in  writing,  of  the  hearing.  The 
notice  should  give  the  date,  time,  place, 
and  purpose  of  the  hearing.  The  IHS  will 
authorize  payment  of  transportation 
costs  and  per  diem  to  allow  adequate  rep¬ 
resentation  of  the  applicant,  if  the  meet¬ 
ing  is  more  than  50  miles  from  the  office 
of  the  applicant. 

(2)  A  written  record  of  the  hearing 
should  be  made.  The  record  should  in¬ 
clude  written  statements  submitted  at 
the  hearing  or  within  5  calendar  days  fol¬ 
lowing  the  hearing. 

(3)  The  hearing  will  be  conducted  on 
as  informal  a  basis  as  possible. 

(c)  Written  appeals  shall  be  for¬ 
warded  to  the  Director,  Indian  Health 
Service  through  the  CPDAB. 

(d)  Decisions  of  the  Director,  IHS,  re¬ 
garding  hearing  or  written  appeals  shall 
be  rendered  within  30  calendar  days  from 
the  date  of  the  written  appeal. 

Procurement 

§  36.215  Applicability  of  regulations. 

Contracts  with  tribal  organizations  re¬ 
sulting  from  the  submission  of  Indian 


Self-Determination  Contract  Proposals 
as  authorized  In  Public  Law  93-638  shall 
be  in  accordance  with  Chapter  1  of  41 
CFR  Part  3  except  as  may  be  provided 
below. 

§  36.216  Deviations  and  waivers. 

(a)  The  Secretary  may  waive  any 
federal  contracting  laws  and  regulations 
which  he  determines  are  not  appropri¬ 
ate  for  the  purposes  of  the  contract  in¬ 
volved  or  are  inconsistent  with  the  Act. 

(b)  Requests  for  deviations  or  waivers 
may  be  initiated  by  tribal  organizations 
or  IHS  contracting  activities.  Such  re¬ 
quests  will  be  processed  by  the  Contract¬ 
ing  Officer  and  forwarded  to  the  Direc¬ 
tor,  IHS  for  decision  and/or  further 
processing  to  the  Secretary  as  required. 

(c)  A  deviation  or  waiver  request  shall 
set  forth  clearly  and  precisely  the  fol¬ 
lowing  : 

(1)  The  nature  and  basis  of  the 
needed  deviation  or  waiver; 

(2)  Identification  of  the  procurement 
regulation  provision  from  which  the  de¬ 
viation  or  waiver  is  needed; 

(3)  The  circumstances  under  which 
the  deviation  or  waiver  would  be  used; 

(4)  The  intended  effect  of  the  devia¬ 
tion  or  waiver; 

(5)  Indication  as  to  whether  the  re¬ 
quested  deviation  or  w'aiver  applies  to  all 
contracts  with  Indian  tribal  organiza¬ 
tions  or  just  to  a  specific  program  or  con¬ 
tract  effort; 

<6>  The  length  of  time  for  which  it 
can  be  anticipated  that  the  deviation  or 
waiver  will  be  required; 

(7)  Reasons  which  will  contribute  to 
complete  understanding  and  support  of 
the  requested  deviation  or  waiver; 

(8)  Copies  of  pertinent  background 
papers  such  as  forms,  contractor  re¬ 
quests,  etc. 

(d)  Deviations  or  waivers  to  Federal 
and  HEW  Procurement  Regulations  may 
be  incorporated  into  applicable  contracts 
only  after  receipt  of  wrritten  approval 
from  the  Director,  IHS. 

§  36.217  Negotiation  authority. 

^a)  A  contract  awarded  as  a  result  of 
an  Indian  Self-Determination  Contract 
Proposal  will  cite  41  USC  252(c)  (15)  and 
25  USC  450g  as  the  negotiation  author¬ 
ity. 

(b)  While  it  is  DHEW's  policy  to  ob¬ 
tain  competition  whenever  possible  (See 
FPR  1-1.201-1),  any  contract  award  to 
a  tribal  organization  resulting  from  the 
submission  of  an  Indian  Self-Determi¬ 
nation  Contract  Proposal  will  be  effected 
without  competition  unless  competing 
tribal  entities  have  submitted  independ¬ 
ent  proposals  for  the  same  program  re¬ 
quirements. 

§  36.218  Department  of  Commerce 
synopsis. 

Proposed  procurements  with  and  con¬ 
tract  awards  to  tribal  organizations  are 
excepted  from  the  synopses  requirements 
of  41  CFR  1-1.10.  However,  subcontract 
opportunities  may  continue  to  be  pub¬ 
licized  by  contracting  officers  as  provided 
for  in  41  CFR  1-1.1003-4. 


{  36.219  Fair  and  equal  treatment  of  In¬ 
dian  people. 

Contracts  awarded  to  tribal  organiza¬ 
tions  pursuant  to  the  Indian  Self-Deter¬ 
mination  Act  shall  Incorporate  the  fol¬ 
lowing: 

(a)  The  Contractor  agrees  to  make 
no  discriminatory  distinctions  among 
Indian  patients  or  beneficiaries  of  this 
contract.  For  the  purpose  of  this  con¬ 
tract  discriminatory  distinctions  include 
but  are  not  limited  to  the  following: 

(1)  Denying  a  patient  any  service  or 
benefit  or  availability  of  a  facility; 

(2)  Providing  any  service  or  benefit  to 
a  patient  which  is  different,  or  is  pro¬ 
vided  in  a  different  manner  or  at  a 
different  time  from  that  provided  to 
other  patients  under  this  contract;  sub¬ 
jecting  a  patient  to  segregation  or  sep¬ 
arate  treatment  in  any  manner  related 
to  his  receipt  of  any  service;  restricting 
a  patient  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed 
by  others  receiving  any  service  benefit; 
treating  a  patient  differently  from  others 
in  determining  whether  he  satisfies  any 
admission,  enrollment,  quota,  eligibility 
membership,  or  other  requirements  or 
condition  which  individuals  must  meet 
in  order  to  be  provided  any  service  or 
benefit;  the  assignment  of  times  or 
places  for  the  provision  of  services  on 
the  basis  of  discriminatory  distinctions 
which  may  be  made  of  the  patients  to 
be  served. 

(b)  The  Government  reserves  the 
right  to  terminate  this  contract  in  whole 
or  in  part  whenever  the  Contractor  fails 
to  comply  with  the  requirements  of  this 
clause. 

§  36.220  Types  of  contracts. 

(a)  Cost- reimbursement  type  con¬ 
tracts  provide  for  payment  to  the  con¬ 
tractor  of  allowable  costs  incurred  in 
the  performance  of  the  contract,  to  the 
extent  prescribed  in  the  contract:  This 
type  of  contract  establishes  an  esti¬ 
mate  of  total  cost  for  the  purpose  of 
obligation  of  funds,  and  a  monetary  ceil¬ 
ing  wrhich  the  contractor  may  not  ex¬ 
ceed.  Cost  reimbursement  type  contract 
will  be  used  for  all  contracts  made  pur¬ 
suant  to  this  Part  except  when  it  can 
be  shown  that  one  of  the  types  listed  be¬ 
low  would  be  more  appropriate. 

(1)  Fixed-price  contracts  may  be  used 
in  those  instances  where  costs  can  be  pre¬ 
cisely  established.  (Provisions  set  out  in 
Appendix  B.) 

(2)  Cost  sharing  contracts  may  be 
used  where  the  tribe  contributes  to  the 
cost  of  a  program  and  may  specify  a 
percentage  of  cost  or  fixed  amount  to  be 
funded  by  the  government. 

(b)  A  Memorandum  of  Agreement 
may  be  used  as  an  instrument  in  any 
of  the  above  types  of  contract. 

(c)  In  addition  to  such  other  provi¬ 
sions  as  the  Secretary  may  from  time  to 
time  require,  a  negotiated  cost  reim¬ 
bursement  contract  shall  contain  the 
terms  set  out  in  Appendix  A  to  this 
subpart. 
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§  36.221  Term  of  contract. 

(a)  The  term  of  contracts  awarded 
under  the  Act  shall  not  exceed  one  year 
except  that  contracts  may  be  made  for 
a  longer  term  up  to  three  years  under 
the  following  circumstances: 

(1)  The  services  provided  under  the 
contract  can  reasonably  be  expected  to 
be  continuing  in  nature  and,  as  a  re¬ 
sult,  a  longer  contract  term  would  be 
advantageous. 

(2)  The  Indian  tribe  or  tribes  to  be 
served  by  the  contract  request  that  the 
term  be  more  than  one  year.  The  tribal 
organization  will  indicate  the  desired 
term  of  the  contract  in  the  Self-Deter¬ 
mination  Contract  Proposal. 

(b)  Contracts  made  for  a  term  of 
more  than  one  year  may  be  renegotiated 
annually  to  reflect  factors  which  include, 
but  need  not  be  limited  to,  cost  increases 
beyond  the  control  of  the  tribal  con¬ 
tractor.  Proposed  changes  in  the  services 
provided  under  the  contract  which  re¬ 
flect  changes  in  program  emphasis  may 
be  considered  during  the  annual  rene¬ 
gotiation  if  the  changes  fall  within  the 
general  scope  of  the  contract.  Such 
changes  may  be  initiated  by  the  Gov¬ 
ernment  or  requested  by  the  contractor 
but  require  mutual  agreement  for  in¬ 
corporation  into  the  contract. 

§  36.222  Indian  preference  in  subcon¬ 
tracting. 

Contracts  resulting  from  the  submis¬ 
sion  of  the  Indian  Self-Determination 
Contract  Proposal  shall  incorporate  the 
following  clause: 

Indian  Preference  in  Subcontracting 

It  is  the  policy  of  the  Government  to  give 
preference  in  the  purchases  and  subcontract¬ 
ing  for  services  and  supplies,  under  contracts 
awarded  pursuant  to  the  Indian  Self-Deter¬ 
mination  Act,  to  Indian  organizations  and  to 
Indian  owned  economic  enterprises  as  de¬ 
fined  in  the  Indian  Financing  Act  of  1974 
(88  Stat.  77). 

The  Contractor  agrees  to  accomplish  the 
maximum  amount  of  subcontracting  to  such 
Indian  organizations  and  enterprises  which 
is  consistent  with  the  efficient  performance 
of  this  contract. 

§  36.223  Indian  preference  in  training 
and  employment. 

Contracts  awarded  under  authority  of 
the  Act  shall  incorporate  the  following 
clause : 

Indian  Preference  in  Training  and 
Employment 

It  is  the  policy  of  the  Government  to  give 
preference  and  opportunities  for  training  and 
employment,  under  contracts  and  subcon¬ 
tracts  awarded  pursuant  to  the  Indian  Self- 
Determination  Act,  to  Indians. 

The  Contractor  agrees  to  give  such  prefer¬ 
ence  and  opportunity  to  Indians  for  train¬ 
ing  and  employment  under  this  contract  to 
the  extent  that  such  is  consistent  with  the 
efficient  performance  of  this  contract. 

The  Contractor  further  agrees  to  comply 
with  any  rules,  regulations  and  reporting 
requirements  which  may  be  Imposed  by  the 
DHEW  Office  for  ClvU  Rights  for  purposes  of 
insuring  the  proper  exercise  of  this  authority. 

The  Contractor  agrees  to  Insert  this  clause 
in  any  and  all  subcontract (s)  resulting 
from  the  award  of  this  contract. 


§  36.224  Liability  insurance. 

(a)  The  Contractor  shall  indemnify 
and  save  and  keep  harmless  the  Govern¬ 
ment  against  any  or  all  loss,  cost,  dam¬ 
age,  claim,  expense  or  liability  what¬ 
soever,  because  of  accident  or  injury  to 
persons  or  property  or  others  occurring 
in  connection  with  any  program  included 
as  a  part  of  this  contract,  by  providing 
where  applicable,  the  insurance  described 
below. 

(b)  The  Contractor  shall  secure,  pay 
the  premium  for,  and  keep  in  force  until 
the  expiration  of  this  contract,  or  any 
renewal  period  thereof,  insurance  as  pro¬ 
vided  below.  Such  insurance  policies  shall 
specifically  include  a  provision  stating 
the  liability  assumed  by  the  Contractor 
under  this  contract. 

(1)  Workmen’s  compensation  insur¬ 
ance  as  required  by  laws  of  the  State. 

(2)  Owner’s,  landlord’s  and  tenant’s 
bodily  injury  liability  insurance  with 
limits  of  not  less  than  $50,000  for  each 
person  and  $500,000  for  each  accident. 

(3)  Property  damage  liability  insur¬ 
ance  with  limits  not  less  than  $25,000 
for  each  accident. 

(4)  Automobile  bodily  injury  liability 
insurance  with  limits  of  not  less  than 
$50,000  for  each  person,  and  $500,000  for 
each  accident  and  property  damage  lia¬ 
bility  insurance  with  a  limit  of  not  less 
than  $5,000  for  each  accident. 

(5)  Food  products  liability  insurance 
with  limits  of  not  less  than  $50,000  for 
each  person  and  $500,000  for  each  acci¬ 
dent. 

(6)  Flood  insurance  when  required  by 
the  Flood  Disaster  Protection  Act  of  1973, 
Pub.  L.  93-234. 

(7)  Other  insurance  not  specifically 
mentioned  when  required. 

(c)  Each  policy  of  insurance  shall  con¬ 
tain  an  endorsement  providing  that  can¬ 
cellation  by  the  insurance  company  shall 
not  be  effective  unless  a  copy  of  the  can¬ 
cellation  is  mailed  (registered)  to  the 
Contracting  Officer  30  days  prior  to  the 
effective  date  of  cancellation. 

(d)  A  certificate  of  each  policy  of  in¬ 
surance,  and  any  change  therein,  shall 
be  furnished  to  the  Contracting  Officer 
immediately  upon  receipt  from  the  in¬ 
surance  company. 

(e)  Insurance  companies  of  the  Con¬ 
tractor  shall  be  satisfactory  to  the  Con¬ 
tracting  Officer.  When  in  his  opinion  an 
insurance  company  is  not  satisfactory 
for  reasons  that  will  be  stated,  the  Con¬ 
tractor  shall  provide  insurance  through 
companies  that  are  satisfactory  to  the 
Contracting  Officer. 

(f )  Each  policy  of  insurance  shall  con¬ 
tain  a  provision  that  the  insurance  car¬ 
rier  waives  any  rights  it  may  have  to 
raise  as  a  defense  the  tribe’s  sovereign 
immunity  from  suit,  but  such  waiver 
shall  extend  only  to  claims  the  amount 
and  nature  of  which  are  within  the  cov¬ 
erage  and  limits  of  the  policy  of  insur¬ 
ance.  The  policy  shall  contain  no  pro¬ 
vision,  either  express  or  implied,  that 
will  serve  to  authorize  or  empower  the 
insurance  carrier  to  waive  or  otherwise 
limit  the  tribe’s  sovereign  immunity  out¬ 
side  or  beyond  the  coverage  and  limits 
of  the  policy  of  insurance. 


§  36.225  Exemption  from  bonds. 

A  tribal  organization  is  not  required 
to  furnish  performance  and  payment 
bonds  before  carrying  out  a  contract 
under  this  Part  for  the  construction  of 
public  buildings  or  works  as  required  by 
the  Miller  Act  of  August  24,  1935  (49 
Stat.  793),  as  amended.  However,  the 
tribal  organization  shall  require  each  of 
its  subcontractors  to  furnish  both  per¬ 
formance  and  payment  bonds  as  follows : 

(a)  A  performance  bond  with  a  surety 
or  sureties  satisfactory  to  the  approving 
official,  and  in  an  amount  he  deems  ade¬ 
quate,  for  the  protection  of  the  United 
States. 

(b)  A  payment  bond  with  a  surety  or 
sureties  satisfactory  to  the  approving 
official  for  the  protection  of  all  persons 
supplying  labor  and  material  in  carrying 
out  the  contract  the  use  of  each  person. 
Whenever  the  total  amount  payable  by 
the  terms  of  the  contract  is  not  more 
than  $1,000,000  the  payment  bond  shall 
be  one -half  the  total  amount  payable  by 
the  terms  of  the  contract.  Whenever  the 
total  amount  payable  by  the  terms  of  the 
contract  is  more  than  $1,000,000  but  not 
more  than  $5,000,000,  the  payment  bond 
shall  be  40  percent  of  the  total  amount 
payable  by  the  terms  of  the  contract. 
Whenever  the  total  amount  payable  by 
the  terms  of  the  contract  is  more  than 
$5,000,000  the  payment  bond  shall  be 
$2,500,000. 

§  36.226  Wage  and  labor  standards — 
construction  contracts. 

(a)  All  laborers  and  mechanics  em¬ 
ployed  by  tribal  contractors  or  subcon¬ 
tractors  in  constructing,  altering  or  re¬ 
pairing  buildings  or  other  facilities  in 
connection  with  contracts  under  this 
Subpart  shall  be  paid  wages  not  less  than 
those  on  similar  construction  in  the  lo¬ 
cality  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis- 
Bacon  Act  of  March  3,  1931  (46  Stat. 
1494),  as  amended.  However,  this  re¬ 
quirement  does  not  apply  where  the  tri¬ 
bal  contractor  is  the  recognized  govern¬ 
ing  body  of  the  tribe  and  the  construc¬ 
tion,  alteration,  or  repair  work  is  being 
performed  by  the  tribal  organization  or 
the  tribe  with  its  own  regular  employees. 

(b)  (1)  Any  contract  made  by  the  IHS 
with  a  tribal  organization  shall  provide 
that  the  tribal  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  and  opportunities  for,  employment 
and  training  to  Indians. 

(2)  Any  contract  made  by  the  IHS 
with  a  tribal  organization  shall  provide 
that  the  tribal  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  the  award  of  subcontracts  to  Indian 
organizations  and  economic  enterprises. 

§  36.227  Performance  of  personal  serv¬ 
ices. 

Any  contract  made  under  this  Part 
may  include  provisions  for  the  perform¬ 
ance  of  personal  services  which  would 
otherwise  be  performed  by  Federal  em¬ 
ployees.  Such  services  include,  but  are 
not  limited  to,  performing  the  following 
functions  in  connection  with  the  con- 
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tract  and  applicable  rules  and  regula¬ 
tions: 

(a)  Determining  the  eligibility  of  ap¬ 
plicants  for  assistance,  benefits,  or 

services. 

ib)  Determining  the  extent  or  amount 
of  assistance,  benefits,  or  services  to  be 
provided. 

(c)  Providing  such  assistance,  bene¬ 
fits,  or  services. 

§  36.228  Use  of  General  Services  Ad¬ 
ministration  supply  sources. 

Indian  tribal  organizations  who  are 
awarded  cost  reimbursement  type  con¬ 
tracts  under  this  subpart,  may  be  au¬ 
thorized  to  utilize  GSA  supply  sources. 
Such  authorization  will  conform  with 
the  policy  and  procedural  requirements 
of  subpart  3-5.9  of  Chapter  3,  41  CFR. 

§  36.229  Advance  payments. 

(a)  At  the  request  of  a  tribal  contrac¬ 
tor,  the  IHS  contracting  officer  shall 
make  advance  payments  under  contracts 
as  provided  in  this  section.  The  require¬ 
ments  given  in  this  section  and  in  Chap¬ 
ter  2000  of  the  Treasury  Fiscal  Require¬ 
ments  Manual  apply  to  making  the  ad¬ 
vance  payments. 

(b)  Any  request  for  advance  payment 
by  a  tribal  contractor  shall  specify  the 
amount(s)  required  and  the  dates  such 
advancers)  will  be  required  and  shall  he 
supported  by  a  schedule  of  estimated  ex¬ 
penditures.  <’See  attached  format) . 

(c)  An  initial  advance  will  be  limited 
to  the  amount  of  estimated  expenditures 
for  a  period  of  time  required  to  effect 
payment,  based  on  experience  in  the 
locality.  The  initial  advance  may  be  made 
in  amounts  at  times  determined  suitable 
to  satisfy  the  minimum  essential  needs 
of  the  contractor. 

(d)  Advance  payments  shall  be  made 
as  follows: 

(1)  When  the  annual  advance  to  a 
tribal  contractor  is  expected  to  exceed 
$250,000  in  the  aggregate  and  the  con¬ 
tract  term  is  for  at  least  one  year,  the 
letter-of -credit  method  shall  be  used. 
The  requirements  contained  in  Chapter 
2000  of  the  Treasury  Fiscal  Require¬ 
ments  Manual  shall  apply  to  making 
these  advance  payments. 

(2)  Except  as  provided  in  paragraph 

(e)  (1)  of  this  section,  advance  payments 
shall  be  made  by  check  made  payable  to 
the  tribal  contractor  and  handled  as  fol¬ 
lows  : 

(i)  Advance  payments  may  be  made 
directly  to  the  tribal  contractor  when 
the  contractor  is  a  tribal  governing  body, 
a  non-profit  Indian  organization  serving 
as  a  governmental  instrumentality  of  an 
Indian  tribe  or  an  inter-tribal  council, 
or  when  the  contractor  is  not  one  of  the 
above,  if  all  of  the  following  conditions 
exist: 

(A)  The  advance  payment  does  not 
exceed  $2,500. 

(B)  It  is  the  only  advance  payment 
involved  in  the  contract. 

(C)  The  performance  time  is  less  than 
90  days. 

(D)  The  advance  payment  does  not 
exceed  85%  of  the  amount  of  the  con¬ 
tract. 
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(il)  Checks  for  advance  payments 
which  cannot  be  made  directly  to  the 
tribal  contractor  as  given  in  paragraph 
(e)  (2)  (i)  of  this  section  shall  be  marked 
for  deposit  in  a  special  bank  account 
established  for  the  contract.  No  part  of 
the  funds  deposited  in  the  special  bank 
account  shall  be  mingled  with  other 
funds  of  the  tribal  contractor  before  the 
funds  are  withdrawn  to  meet  obligations 
under  the  contract. 

(A)  Tribal  contractors  shall  not  be 
held  accountable  for  interest  earned  on 
funds  advanced  pending  disbursement. 
However,  bank  balances  must  be  main¬ 
tained  at  the  minimum  level  consistent 
with  program  requirements.  Requests 
for  advances  shall  be  reviewed  to  insure 
that  excess  funds  are  not  advanced. 

<B>  Sub-advance  may  be  made  when 
predetermined  as  a  part  of  contracted 
program  or  when  specifically  authorized 
in  writing  by  the  contracting  officer. 
Sub-advances  will  not  be  made  to  in¬ 
dividuals  except  for  approved  travel.  In 
such  cases,  the  sub-advances  shall  not 
exceed  the  minimum  required  for  one 
trip  and  shall  be  settled  by  voucher  or 
repayment  within  30  days. 

§  36.230  Recordkeeping,  reporting  and 
audit. 

<a>  The  standard  clauses  set  forth  in 
the  Indian  Self-Determination  General 
Provisions  (Enclosures  2  &  3)  regarding 
“Accounts.  Audit,  and  Records”  and 
‘  Examination  of  Records”  apply  to  con¬ 
tracts  awarded  under  the  Act.  Further, 
Recordkeeping  will  be  in  accordance  with 
uniform  Administrative  Standards  (En¬ 
closure  1). 

ib)  In  addition,  where  Federal  finan¬ 
cial  assistance  is  involved  in  the  con¬ 
tract  effort,  the  following  clause  will  be 
incorporated  as  a  special  provision  of 
such  contracts: 

Reports  to  the  Indian  People 

The  contractor,  as  a  recipient  of  Federal 
financial  assistance,  shall  make  reports  and 
information  available  to  the  Indian  people 
served  or  represented  by  the  contractor.  Such 
reports  will  reflect  how  the  Federal  assist¬ 
ance  funds  were  utilized  to  the  benefit  of  the 
Indian  people  served  or  represented  as  fol¬ 
lows:  (insert  specific  reporting  requirements 
formats  and  method  of  distribution  to  the 
Indian  people  as  may  be  prescribed  In  the 
scope  of  the  contract  and  the  Uniform  Ad¬ 
ministrative  Standards) . 

<c)  Annual  Reporting.  (1)  For  each 
fiscal  year  during  which  a  tribal  orga¬ 
nization  receives  or  expends  funds  pur¬ 
suant  to  a  contract  under  this  Part,  the 
tribe  which  requested  the  contract  must 
submit  a  report  to  the  Area  Director. 
The  report  shall  include,  but  need  not  be 
limited  to,  an  accounting  of  the  amounts 
and  purposes  for  which  the  contract 
funds  were  expended  and  information 
on  the  conduct  of  the  program  or  serv¬ 
ices  involved.  The  report  shall  include 
any  other  information  requested  by  the 
Area  Director  and  may  be  submitted  as 
follows: 

(i)  When  the  contract  is  with  the  gov¬ 
erning  body  of  an  Indian  tribe,  the  tribe 
shall  submit  the  report  to  the  Area 
Director. 


(ii)  When  the  contract  is  with  a  tribal 
organization  other  than  the  governing 
body  of  the  tribe,  the  tribe  has  the  option 
of  having  the  tribal  organization  prepare 
the  report  and  submit  it  to  the  tribe  for 
review  and  approval  before  the  tribe 
submits  it  to  the  Area  Director. 

(iii)  When  the  contract  benefits  more 
than  one  tribe,  the  tribal  organization 
shall  prepare  and  submit  the  report  to 
each  of  the  tribes  benefiting  under  the 
contract.  Each  tribe  shall  endorse  the 
report  before  submitting  it  to  the  Area 
Director, 

<2)  The  annual  report  shall  be  sub¬ 
mitted  to  the  Area  Director  within  60 
days  of  the  end  of  the  fiscal  year  in 
which  the  contract  was  performed.  How¬ 
ever,  the  period  for  submitting  the  re¬ 
port  may  be  extended  if  there  is  just 
cause  for  such  extension. 

(3  >  In  addition  to  the  yearly  reporting 
requirement  given  in  paragraphs  (a)  and 
(b)  of  this  section,  the  tribal  contractor 
shall  furnish  other  reports  when  and  as 
required  by  the  Area  Director. 

§  36.231  Freedom  of  information. 

(a)  Unless  otherwise  required  by  law, 
the  IHS  shall  not  place  restrictions  on 
tribal  contractors  which  will  limit  pub¬ 
lic  access  to  the  tribal  contractors’  rec¬ 
ords  except  when  records  must  remain 
confidential. 

( b)  A  tribal  contractor  under  this  Part 
shall  make  all  reports  and  information 
concerning  the  contract  available  to  the 
Indian  people  which  the  contractor  serves 
or  represents.  Reports  and  information 
may  be  withheld  from  disclosure  only 
when  both  of  the  following  conditions 
exist : 

(1)  The  reports,  and  information  fall 
within  one  of  the  following  exempt  cate¬ 
gories  : 

(i)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 

(ii)  Related  solely  to  internal  person¬ 
nel  rules  and  practices  of  an  agency. 

<  iii)  Commercial  or  financial  informa¬ 
tion  obtained  from  a  person  or  firm  on  a 
privileged  or  confidential  basis. 

(iv)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency. 

(v)  Personnel,  medical,  and  similar 
files  where  disclosure  would  be  a  clearly 
unwarranted  invasion  of  personal  pri¬ 
vacy. 

(vi)  Investigatory  records  compiled 
for  law  enforcement  purposes  when 
production  of  the  records  would: 

(A)  Interfere  with  enforcement  pro¬ 
ceedings; 

(B)  Deprive  a  person  of  a  right  to  a 
fair  trial; 

(C)  Be  an  unwarranted  invasion  of 
personal  privacy; 

(D)  Disclose  the  identity  of  a  con¬ 
fidential  source  and  confidential  infor¬ 
mation  furnished  only  by  the  confiden¬ 
tial  source; 

(E)  Disclose  investigative  techniques 
and  procedures;  or 

(F)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel. 
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(vii)  Contained  in  or  related  to  ex¬ 
amination,  operating,  or  condition  re¬ 
ports  prepared  for  the  use  of  an  agency 
responsible  for  the  regulation  or  super¬ 
vision  of  financial  institutions. 

(viil)  Geological  and  geophysical  in¬ 
formation  and  data  concerning  wells. 

(2)  Disclosure  is  prohibited  by  statute 
or  Executive  Order  or  sound  grounds 
exist  for  using  the  exemption  given  in 
paragraph  (b)  (1)  of  this  section. 

(c)  A  request  to  inspect  or  copy  re¬ 
ports  and  information  shall  be  in  writ¬ 
ing  and  must  reasonably  describe  the 
reports  and  information  requested.  The 
request  may  be  delivered  or  mailed  to  the 
tribal  contractor.  Within  14  calendar 
days  after  receiving  the  request,  the 
tribal  contractor  shall  determine  wheth¬ 
er  to  grant  or  deny  the  request.  The 
requester  shall  be  notified  immediately 
of  the  determination. 

(d)  The  time  limit  for  making  a  de¬ 
termination  may  be  extended  up  to  an 
additional  14  calendar  days  for  good  rea¬ 
son.  The  requester  shall  be  notified  in 
writing  of  the  extension,  reasons  for  the 
extension,  and  date  on  which  the  deter¬ 
mination  is  expected  to  be  made. 

§  36.232  Penalties. 

Whoever,  being  an  officer,  director, 
agent,  or  employee'  of,  or  connected  in 
any  capacity  with,  any  recipient  of  a 
contract,  subcontract,  grant,  or  subgrant 
pursuant  to  this  Act  or  the  Act  of  April 
16,  1934  (48  Stat.  596),  as  amended, 
embezzles,  willfully  misapplies,  steals,  or 
obtains  by  fraud  any  of  the  money,  funds, 
assets,  or  property  which  are  the  subject 
of  such  a  grant,  subgrant,  contract,  or 
subcontract,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both,  but  if  the  amount  so 
embezzles,  willfully  misapplies,  steals,  or 
by  fraud  does  not  exceed  $100,  he  shall 
be  fined  not  more  than  $1,000  or  impris¬ 
oned  not  more  than  one  year,  or  both. 

§  36.233  Contract  revisions  or  amend¬ 
ments. 

(a)  Any  contract  made  under  this 
Subpart  may  be  revised  or  amended  as 
deemed  necessary  to  carry  out  the  pur¬ 
poses  of  the  program,  project,  or  func¬ 
tion  being  contracted.  Those  changes  ini¬ 
tiated  by  the  Government  shall  be  subject 
to  the  applicable  contract  Standard 
Changes  Clauses  prescribed  in  the  Indian 
Self-Determination  General  Provisions 
(Enclosures  2  &  3). 

(b)  However,  a  tribal  contractor  may 
make  a  written  request  for  a  revision  or 
amendment  of  a  contract  to  the  Con¬ 
tracting  Officer.  Such  requests  will  be 
treated  in  the  same  manner  as  initial 
Self-Determination  Proposals  and  evalu¬ 
ated  in  accordance  with  the  criteria  spec¬ 
ified  in  3-4.6002-4  of  this  Subpart  If 
the  contracting  officer  declines  revision  or 
amendment  of  the  contract  as  requested, 
he  shall  notify  the  tribal  organization  in 
writing  within  30  days  after  receiving  the 
request.  Thereafter,  an  appeal  to  the 
Contracting  Officer’s  declination  to 
amend  the  contract  will  follow  the  same 
processing  and  procedures  outlined  in 
3-4.6002-10  of  this  Subpart. 


§  36.234  Retrocession  of  contract  pro¬ 
grams. 

(a)  Whenever  an  Indian  tribe  requests 
retrocession  for  any  contract  or  portion 
thereof  entered  into  under  this  Subpart, 
retrocession  shall  be  effective  upon  a 
date  specified  by  the  Contracting  Officer 
but  no  later  than  120  days  after  the  date 
of  the  request  from  the  tribe,  except 
when  the  tribe  and  the  Contracting  Offi¬ 
cer  mutually  agree  on  later  date. 

(b)  Immediately  after  a  request  for 
retrocession,  representatives  of  the  tribe 
and  the  Contracting  Officer  shall  meet 
and  take  the  following  actions: 

<1)  Mutually  agree  on  a  plan  for  or¬ 
derly  transfer  of  responsibilities. 

<2)  Mutually  agree  on  a  plan  for  in¬ 
ventorying  materials  and  supplies  on 
hand. 

(3)  Establish  an  accounting  of  funds, 
current  and  anticipated  obligations,  and 
costs  of  operation  until  the  retrocession 
date. 

(4)  Identify  all  records  relating  to  the 
contract  and  to  the  contracted  function. 

(c)  On  the  date  of  retrocession,  the 
tribal  contractor  will  deliver  to  the  Con¬ 
tracting  Officer  all  property,  materials, 
supplies  and  records  of  whatever  nature 
which  have  been  identified  as  necessary 
for  the  continuation  of  the  program, 
project  or  function. 

(d)  Within  30  calendar  days  after 
retrocession,  the  tribe  will  furnish  the 
Contracting  Officer  with  a  report  in¬ 
cluding  but  not  limited  to  an  accounting 
of  the  amounts  and  purposes  for  which 
Federal  funds  were  expended,  a  descrip¬ 
tion  and  evaluation  of  program  accom¬ 
plishments,  and  reasons  why  retrocession 
was  requested. 

(e)  Retrocession  of  a  contract  by  an 
Indian  tribe  shall  be  without  prejudice 
to: 

(1)  Any  other  contract  to  which  it  is 
a  party. 

(2)  Any  other  contracts  it  may  request. 

(3)  Any  future  request  to  contract  for 
the  programs  or  services  covered  by  the 
retroceded  contract. 

(f)  Tribal  assumption  of  retroceded 
contracts.  Whenever  an  Indian  tribe 
chooses  to  retrocede  a  contract  operated 
by  a  tribal  organization  other  than  the 
tribal  governing  body,  the  tribal  govern¬ 
ing  body  may  request  to  contract  for  the 
program.  In  such  a  case,  the  tribal  gov¬ 
erning  body  shall  submit  a  contract  pro¬ 
posal  pursuant  to  this  subpart. 

§  36.235  Termination  of  contracts  for 
cause. 

(a)  Any  contract  with  a  tribal  orga¬ 
nization  entered  into  under  this  Subpart 
may  be  terminated  for  cause  when  the 
tribal  organization  fails  to  perform  the 
work  called  for  under  the  contract. 

(b)  (1)  Before  termination  of  the  con¬ 
tract,  the  Contracting  Officer  will  advise 
the  tribal  organization  in  writing  of  the 
following: 

(i)  The  reasons  why  the  IHS  Area 
Office  is  considering  terminating  the 
contract. 

(ii)  That  the  tribal  organization  will  be 
given  an  opportunity  to  bring  its  work 
up  to  an  acceptable  level. 


(iii)  That  the  IHS  Area  Office  will  fur¬ 
nish  technical  advice  and  assistance  to 
help  overcome  the  deficiencies  in  the 
contract  performance,  when  requested. 

(2)  When  the  contract  is  with  other 
than  the  governing  body  of  the  Indian 
tribe,  the  tribe  or  tribes  receiving  serv¬ 
ices  or  benefits  under  the  contract  will 
be  advised  when  a  termination  for  cause 
is  contemplated.  If  the  tribe  or  tribes  do 
not  object,  the  termination  action  may 
proceed.  However,  if  the  tribe  or  tribes 
advise  the  Contracting  Officer  that  they 
consider  the  services  rendered  under  the 
contract  to  be  satisfactory,  they  may  ap¬ 
peal  under  the  Disputes  Clause  of  the 
Contract.  (See  Indian  Self-Determina¬ 
tion  General  Provisions  Enclosures  2  & 
3). 

(c)  If  the  tribal  organization  does  not 
overcome  the  deficiencies  in  its  contract 
performance  and  the  Indian  tribe  or 
tribes  affected  do  not  advise  the  Con¬ 
tracting  Officer  that  they  consider  the 
services  provided  under  the  contract  to 
be  satisfactory,  the  Contracting  Officer 
shall  terminate  the  contract  for  cause. 
The  Contracting  Officer  will  notify  the 
tribal  organization,  in  writing,  of  the 
termination.  The  notice  shall  give  the 
reasons  for  the  termination  and  the 
right  of  the  tribal  organization  to  appeal. 

(d)  When  a  contract  is  terminated  for 
cause,  the  IHS  Area  Office  will  either 
perform  the  work  with  its  own  forces  or 
by  another  contract,  as  appropriate. 
However,  when  the  contract  is  with  other 
than  the  governing  body  of  the  Indian 
tribe,  the  advice  of  the  tribe  or  tribes 
will  be  obtained  to  determine  how  they 
wish  the  services  to  be  rendered. 

(e)  Excess  costs  resulting  from  a 
termination  that  are  required  to  operate 
the  program  will  be  provided  by  the  IHS 
to  the  extent  that  funds  are  available. 
However,  if  current  funds  are  not  suf¬ 
ficient  to  maintain  the  program  at  its 
planned  level,  the  program  may  be  re¬ 
duced  until  funds  become  available. 

(f)  The  decision  to  terminate  a  con¬ 
tract  for  cause  may  be  appealed  under 
the  Disputes  Clause  of  the  Contract. 

(g)  Any  tribal  organization  that  has 
a  contract  terminated  for  cause  must 
demonstrate  that  the  causes  which  led 
to  the  termination  have  been  cured 
before  it  will  be  considered  for  another 
contract.  In  addition,  there  must  be  a 
supporting  resolution  and  request  from 
the  Indian  tribe  or  tribes  that  will  re¬ 
ceive  services  or  benefits  under  the  con¬ 
tract. 

§  36.236  Rcassumption  of  contract  pro¬ 
grams. 

(a)  A  contract  made  under  this  Sub- 
part  may  be  terminated,  by  the  Con¬ 
tracting  Officer  and  control  or  operation 
of  the  program  or  function  reassumed 
by  the  IHS  in  whole  or  in  part,  when  it 
is  determined  that  the  tribal  organiza¬ 
tion’s  performance  under  the  contract 
involves: 

(1)  The  violation  of  the  rights,  or  en- 
dangerment  of  health,  safety  or  welfare 
of  any  persons,  or 

(2)  Gross  negligence  or  mismanage¬ 
ment  in  the  handling  or  misuse  of  funds 
provided  under  the  contract. 
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(b»  If  the  Contracting  Officer  finds 
there  is  an  immediate  threat  to  safety, 
he  may.  upon  written  notice  to  the  tribal 
organization,  immediately  terminate  the 
contract  and  resume  control  or  opera¬ 
tion  of  the  program.  In  such  an  event, 
the  Contracting  Officer  will  schedule  a 
hearing  within  ten  calendar  days  .at 
which  time  he  shall  state  the  corrective 
action  needed  by  the  tribal  organiza¬ 
tion  before  continuing  operation  under 
the  contract.  Failure  to  agree  may  be  a 
subject  for  appeal  under  the  Disputes 
Clause  of  the  Contract. 

(c)  If  there  is  no  immediate  threat  to 
safety,  the  Contracting  Officer  shall  pro¬ 
vide  written  notice  to  the  tribal  orga¬ 
nization  of  intent  to  terminate  the  con¬ 
tract.  The  notice  shall  give  the  reasons 
for  termination,  the  corrective  measures 
necessary,  and  a  reasonable  time  period 
in  which  corrective  action  must  be  taken. 

(d)  Upon  failure  by  the  contractor  to 
take  the  necessary  corrective  measures 
in  the  time  given,  the  Contracting  Offi¬ 
cer  shall  terminate  the  contract  and  the 
IHS  shall  reassume  control  or  operation 
of  the  program  or  function  involved.  The 
decision  to  terminate  the  contract  and 
reassume  control  or  operation  may  be 
appealed  under  the  Disputes  Clause  of 
6uch  Contract. 

(e)  The  Director,  IHS  or  his  duly  au¬ 
thorized  representative  may  decline  to 
enter  into  a  new  contract  and  may  re¬ 
tain  control  of  the  program  or  function 
until  he  is  satisfied  that  the  conditions 
which  caused  the  contract  to  be  termi¬ 
nated  have  been  corrected. 

§  36.237  Operation  of  retroceded  or  re¬ 
assumed  contracts. 

(a)  The  ms  shall  provide  to  the 
tribe(s)  and  Indians  served  by  a  retro¬ 
ceded  or  reassumed  contract  not  less 
than  the  same  quantity  and  quality  of 
service  it  would  have  provided  if  there 
had  been  no  contract. 

(b)  The  ms  shall  provide  to  the 
tribe(s)  and  Indians  served  by  a  retro¬ 
ceded  or  reassumed  contract  not  less 
than  the  same  quantity  and  quality  of 
permanent  and  temporary  personnel  that 
meet  the  U.S.  Civil  Service  qualifications, 
it  would  have  provided  if  there  has  been 
no  contract. 

(c)  ms  officials  cannot  decline  to  ac¬ 
cept  a  retroceded  contract  or  to  reassume 
a  contract  because  they  are  unable  to 
provide  the  quality  and  quantity  of  serv¬ 
ice  and  personnel  required  in  paragraphs 
(a)  and  (b)  of  this  section. 

(d)  On  proper  certification,  the  Direc¬ 
tor,  fflS  will  be  exempt  from  any  Depart¬ 
ment  of  HEW  budget  or  personnel  regu¬ 
lations,  procedure  or  control  that  would 
impair  his  ability  to  implement  para¬ 
graphs  (a)  and  (b)  of  this  section. 

§  36.238  Contract  funds. 

The  tribal  organization  shall  be  en¬ 
titled  to  be  funded  for  direct  and  indirect 
costs  at  a  level  which  is  not  less  than 
would  have  been  provided  if  the  ms 
had  operated  the  program  or  portion 
thereof  during  the  contract  period. 
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§  36.239  Savings  under  contract. 

(a)  If  it  becomes  apparent  during  the 
contract  term  that  the  estimated  amount 
of  a  contract  under  this  sub-part  will 
be  in  excess  of  actual  expenditures  under 
the  contract,  the  identified  savings  will 
be  used  to  provide  additional  services 
or  benefits  within  the  scope  or  limita¬ 
tions  of  the  contract. 

(b)  When  both  the  tribal  organization 
and  the  IHS  agree  that  it  is  not  prac¬ 
ticable  to  spend  the  savings  during  the 
contract  term,  the  savings  may  be  carried 
over  into  the  succeeding  fiscal  year  con¬ 
tract.  Savings  carried  over  into  a  suc¬ 
ceeding  fiscal  year  shall  be  added  to  the 
contract  amount  for  that  fiscal  year.  The 
savings  shall  not  reduce  the  amount  that 
would  have  been  made  available  if  there 
had  been  no  savings. 

§  36.2 10  Contract  funding  and  renego¬ 
tiation. 

The  following  clause  shall  be  included 
in  contracts  awarded  under  the  Act 
which  have  a  term  of  more  than  one 
year: 

Contract  Funding  and  Renegotiation 

Funds  other  than  those  appropriated  dur¬ 
ing  the  fiscal  year  In  which  the  contract 
commenced,  that  are  Included  in  the  con¬ 
tract  amount  are  subject  to  the  availability 
of  appropriations  from  Congress  and  there 
shall  be  no  legal  liability  on  the  part  of  the 
Government  In  regard  to  such  funds  unless 
and  until  they  are  appropriated.  Funds  ap¬ 
propriated  during  the  fiscal  year  In  which  the 
contract  commenced  that  are  Included  In  the 
contract  amount  but  not  expended  at  the  end 
of  such  fiscal  year  may  be  carried  over  and 
used  for  contract  purposes  In  the  succeeding 
fiscal  year  of  the  contracts  operation  or,  may 
be  used  to  provide  additional  services  upon 
modification  of  the  contract  to  include  such 
services  therein. 

Each  succeeding  year  of  the  contract  may 
be  renegotiated  prior  to  the  end  of  the  then 
current  fiscal  year  in  order  to  reflect  changes 
that  have  taken  place  beyond  the  control 
of  the  contractor  since  the  contract  was  orig¬ 
inally  negotiated  or  last  renegotiated  as  is 
applicable. 
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Clause  No.  1 — Definitions. 

As  used  throughout  this  contract,  the 
following  terms  shall  have  the  meaning  set 
forth  below: 

(a)  The  term  “Secretary”  means  the 
Secretary,  the  Under  Secretary,  or  any  As¬ 
sistant  Secretary  of  the  Department  of 
Health,  Education,  and  Welfare;  and  the 
term  “his  duly  authorized  representative” 
means  any  person,  persons,  or  board  (other 
than  the  Contracting  Officer)  authorized  to 
act  for  the  Secretary. 

(b)  The  term  “Contracting  Officer"  means 
the  person  executing  this  contract  on  behalf 
of  the  Government,  and  any  other  officer  or 
employee  who  Is  properly  designated  Con¬ 
tracting  Officer:  and  the  term  Includes,  ex¬ 
cept  as  otherwise  provided  In  this  contract, 
the  authorized  representative  of  the  Con¬ 
tracting  Officer  acting  within  the  limits  of 
his  authority. 

(c)  The  term  “Project  Officer"  means  the 
person  representing  the  Government  for  the 
purpose  of  monitoring  of  contract  per¬ 
formance.  The  Project  Officer  Is  not  au¬ 
thorized  to  Issue  any  Instructions  or  direc¬ 
tions  which  effect  any  Increase  or  decrease 
In  the  cost  of  this  contract  or  which  change 
the  period  of  this  contract. 

(d)  The  term  "Department”  means  the 
Department  of  Health,  Education,  and 
Welfare. 

(e)  Except  as  otherwise  provided  In  this 
contract,  the  term  "subcontract”  Includes 
purchase  orders  under  this  contract. 

Clause  No.  2 — Disputes. 

(a)  Except  as  otherwise  provided  In  this 
contract,  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which  Is 
not  disposed  of  by  agreement  shall  be  de¬ 
cided  by  the  Contracting  Officer,  who  shall 
reduce  his  decision  to  writing  and  mall  or 
otherwise  furnish  a  copy  thereof  to  the 
Contractor.  The  decision  of  the  Contracting 
Officer  shall  be  final  and  conclusive  unless 
within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  malls  or  otherwise 
furnishes  to  the  Contracting  Officer  a  written 
appeal  addressed  to  the  Secretary.  The  de¬ 
cision  of  the  Secretary  or  his  duly  authorized 
representative  for  the  determination  of  such 


FEDERAL  REGISTER,  VOL.  40,  NO.  1 58— THURSDAY,  AUGUST  14,  1975 


PROPOSED  RULES 


34.305 


appeals  shall  be  final  and  conclusive  unless 
determined  by  a  court  of  competent  Juris¬ 
diction  to  have  been  fraudulent,  or  capri¬ 
cious,  or  arbitrary,  or  so  grossly  erroneous 
as  necessarily  to  imply  bad  faith,  or  not  sup¬ 
ported  by  substantial  evidence.  In  connection 
with  any  appeal  proceeding  under  this 
clause,  the  Contractor  shall  be  afforded  an 
opportunity  to  be  heard  and  to  offer  evi¬ 
dence  In  support  of  its  appeal.  Pending  final 
decision  of  a  dispute  hereunder,  the  Contrac¬ 
tor  shall  proceed  diligently  with  the  per¬ 
formance  of  the  contract  and  In  accordance 
with  the  Contracting  Officer’s  decision. 

(b)  This  “Disputes”  clause  does  not  pre¬ 
clude  consideration  of  law  questions  In  con¬ 
nection  with  decisions  provided  for  In  para¬ 
graph  (a)  above:  Provided,  That  nothing  in 
this  contract  shall  be  construed  as  making 
final  the  decision  of  any  administrative  of¬ 
ficial,  representative,  or  board  on  a  question 
of  law. 

Clause  No.  3 — Limitation  of  cost. 

(a)  It  Is  estimated  that  the  total  cost  to 
the  Government  for  the  performance  of  this 
contract  will  not  exceed  the  estimated  cost 
set  forth  In  this  contract  and  the  Contractor 
agrees  to  use  Its  best  efforts  to  perform  all 
work  and  all  obligations  under  this  con¬ 
tract  within  such  estimated  costs.  If  at  any 
time  the  Contractor  has  reason  to  believe 
that  the  costs  which  It  expects  to  Incur  In 
the  performance  of  this  contract  In  the  next 
succeeding  sixty  (60)  days,  when  added  to 
all  costs  previously  Incurred,  will  exceed 
seventy-five  percent  (76%)  of  the  estimated 
cost  set  forth  In  the  contract,  or,  If  at  any 
time  the  Contractor  has  reason  to  believe 
that  the  total  co6t  to  the  Government,  for 
the  performance  of  this  contract,  will  be  sub¬ 
stantially  greater  or  less  than  the  esti¬ 
mated  cost  thereof,  the  Contractor  shall 
notify  the  Contracting  Officer  In  writing  to 
that  effect,  giving  Its  revised  estimate  of 
such  total  cost  for  the  performance  of  this 
contract. 

(b)  The  Government  shall  not  be  obli¬ 
gated  to  reimburse  the  Contractor  for  costs 
Incurred  In  excess  of  the  estimated  cost  set 
forth  In  the  contract  and  the  Contractor 
shall  not  be  obligated  to  continue  perform¬ 
ance  under  the  contract  or  to  Incur  costs 
In  excess  of  such  estimated  cost  unless  and 
until  the  Contracting  Officer  shall  have  noti¬ 
fied  the  Contractor  In  writing  that  such  esti¬ 
mated  cost  has  been  increased  and  shall  have 
specified  In  such  notice  a  revised  estimated 
cost  which  shall  thereupon  constitute  the 
estimated  cost  of  performance  of  this  con¬ 
tract.  When  and  to  the  extent  that  the  esti¬ 
mated  cost  set  forth  In  this  contract  has  been 
4ncreased  by  the  Contracting  Officer  In  writ¬ 
ing,  any  costs  Incurred  by  the  Contractor  In 
excess  of  such  estimated  cost  prior  to  the 
Increase  In  estimated  cost  shall  be  allowable 
to  the  same  extent  as  If  such  costs  had  been 
Incurred  after  such  Increase  in  estimated 
cost. 

Clause  No.  4 — Allowable  cost. 

(a)  Compensation  for  Contractor’s  per¬ 
formance.  Payment  for  the  allowable  cost,  as 
herein  defined  and  as  actually  Incurred  by 
the  contractor  shall  constitute  full  and  com¬ 
plete  compensation  for  the  performance  of 
the  work  under  this  contract. 

(b)  Allowable  cost.  The  allowable  cost  of 
performing  the  work  under  this  contract 
shall  be  the  cost  actually  Incurred  by  the 
Contractor,  either  directly  Incident  or  prop¬ 
erly  allocable  to  the  contract,  In  the  per¬ 
formance  of  this  contract  In  accordance  with 
Its  terms.  Hie  allowable  cost,  direct  and  In¬ 
direct,  Including  acceptability  of  cost  alloca¬ 
tion  methods,  shall  be  determined  by  the 
Contracting  Officer  in  accordance  with : 

(1)  (1)  “A  Guide  for  Nonprofit  Institutions 
Establishing  Indirect  Cost  Rates  for  Research 
Grants  and  Contracts  with  the  Department 


of  Health,  Education,  and  Welfare,  DHEW 
Publication  OASC-5,”  or  (11)  “A  Guide  for 
Hospitals,  Establishing  Indirect  Cost  Rates 
for  Research  Grants  and  Contracts  with  the 
Department  of  Health,  Education,  and  Wel¬ 
fare,  DHEW  Publication  OASC-3,"  or  (111) 
Subpart  1-16.7  of  the  Federal  Procurement 
Regulations  (41  CFR  1-15.7)  If  the  contract 
Is  with  a  state  or  local  government  agency. 

(2)  The  terms  of  the  contract. 

Clause  No.  6 — Negotiated  overhead  rates. 

(a)  Notwithstanding  the  provisions  of  the 
clause  of  this  contract  entitled,  "Allowable 
Cost,”  the  allowable  Indirect  costs  shall  be  ob¬ 
tained  by  applying  negotiated  overhead  rates 
to  bases  agreed  upon  by  the  parties,  as  speci¬ 
fied  below. 

(b)  The  Contractor,  as  soon  as  possible, 
but  not  later  than  six  (6)  months  after  the 
expiration  of  each  of  the  Contractor’s  finan¬ 
cial  years  or  such  period  as  may  mutually 
be  agreed  upon  by  the  Government  and  the 
Contractor,  shall  submit  to  the  Contracting 
Officer,  with  a  copy  to  the  cognizant  audit 
agency,  a  proposed  final  overhead  rate  or 
rates  for  that  period  based  on  the  Contrac¬ 
tor’s  cost  experience  during  that  period,  to¬ 
gether  with  supporting  cost  data.  Negotiation 
of  final  overhead  rates  by  the  Contractor 
and  the  Contracting  Officer  shall  be  under¬ 
taken  as  promptly  as  practicable  after  re¬ 
ceipt  of  the  Contractor’s  proposal. 

(c)  Allowability  of  costs  and  acceptability 
of  cost  allocation  methods  shall  be  deter¬ 
mined  In  accordance  with  the  applicable 
cost  principles  set  forth  In  paragraph  (b)  (1) 
of  Clause  4,  as  In  effect  on  the  date  of  this 
contract,  and  the  same  hereby  Incorporated 
herein  by  reference. 

(d)  The  results  of  each  negotiation  shall 
be  set  forth  In  an  amendment  to  this  con¬ 
tract,  which  shall  specify  (1)  the  agreed 
final  rate,  (2)  the  bases  to  which  the  rates 
apply,  and  (3)  the  periods  for  which  the  rates 
apply. 

(e)  Pending  establishment  of  final  over¬ 
head  rates  for  any  perfbd,  the  Contractor 
shall  be  reimbursed  either  at  negotiated  pro¬ 
visional  rates  -as  provided  in  this  contract 
or  at  billing  rates  acceptable  to  the  Contract¬ 
ing  Officer,  subject  to  appropriate  adjustment 
when  the  final  rates  for  that  period  are 
established.  To  prevent  substantial  over  or 
under  payment,  the  provisional  or  billing 
rates  may,  at  the  request  of  either  party, 
be  revised  by  mutual  agreement,  either  retro¬ 
actively  or  prospectively.  Any  such  revision  of 
negotiated  provisional  rates  provided  In  this 
contract  shall  be  set  forth  In  an  amendment 
to  this  contract. 

(f)  Any  failure  by  the  parties  to  agree  on 
any  final  rate  or  rates  under  this  clause 
shall  be  considered  a  dispute  concerning  a 
question  of  fact  for  decision  by  the  Contract¬ 
ing  Officer  within  the  meaning  of  the  clause 
of  this  contract  entitled  "Disputes." 

(g)  Submission  of  proposed  provisional 
and/or  final  overhead  rates,  together  with 
appropriate  data  In  support  thereof,  to  the 
Secretary  or  his  duly  authorized  representa¬ 
tive,  and  agreements  on  provisional  and/or 
final  overhead  rates  entered  Into  between  the 
Contractor  and  the  Secretary  or  his  duly 
authorized  representative,  as  evidenced  by 
Negotiated  Overhead  Rate  Agreements  signed 
by  both  parties,  Bhall  be  deemed  to  satisfy 
the  requirements  of  (b),  (d)  and  (e)  above. 

Clause  No.  6 — Payment. 

(a)  Payment  on  account  of  allowable  costs. 
Once  each  month  (or  at  more  frequent  Inter¬ 
vals  If  approved  by  the  Contracting  Officer) 
the  Contractor  may  submit  to  the  Contract¬ 
ing  Officer,  In  such  form  and  reasonable  de¬ 
tail  as  may  be  required,  an  invoice  or  voucher 
supported  by  a  statement  of  costs  Incurred 
by  the  Contractor  In  the  performance  of  this 
contract  and  claimed  to  constitute  allowable 
costs.  Promptly  after  receipt  of  each  Invoice 


or  vouoher  the  Government  shall,  subject 
to  the  provisions  of  (b)  below,  make  payment 
thereon  as  approved  by  the  Contracting 
Officer. 

(b)  Audit  adjustments.  At  any  time  or 
times  prior  to  settlement  under  this  contract 
the  Contracting  Officer  may  have  Invoices  or 
vouchers  and  statements  of  cost  audited. 
Each  payment  theretofore  made  shall  be  sub¬ 
ject  to  reduction  for  amounts  Included  In  the 
related  Invoice  or  voucher  which  are  found 
by  the  Contracting  Officer,  on  the  basis  of 
such  audit,  not  to  constitute  allowable  cost. 
Any  payment  may  be  reduced  for  overpay¬ 
ment,  or  Increased  for  underpayments  on 
preceding  Invoices  or  vouchers. 

(c)  Completion  voucher.  On  receipt  and 
approval  of  the  Invoice  or  voucher  designated 
by  the  Contractor  as  the  “completion  invoice” 
or  “Completion  voucher”  and  upon  compli¬ 
ance  by  the  Contractor  with  all  the  provisions 
of  this  contract  (Including  without  limita¬ 
tion,  the  provisions  relating  to  patents  and 
provisions  of  (d)  below)  the  Government 
shall  promptly  pay  to  the  Contractor  any 
balance  of  allowable  cost.  The  completion 
Invoice  or  voucher  shall  be  submitted  by  the 
Contractor  promptly  following  completion  of 
the  work  under  this  contract  but  In  no  event 
later  than  6  months  (or  such  longer  period 
as  the  Contracting  Officer  may  In  his  dis¬ 
cretion  approve  in  writing)  from  the  date  of 
such  completion. 

(d)  Applicable  credits.  The  Contractor 
agrees  that  any  refunds,  rebates,  credits,  or 
other  amounts  (Including  any  Interest  there¬ 
on)  accruing  to  or  received  by  the  Contrac¬ 
tor  or  any  assignee  under  this  contract  shall 
be  paid  by  the  Contractor  to  the  Government, 
to  the  extent  that  they  are  properly  allocable 
to  costs  for  which  the  Contractor  has  been 
reimbursed  by  the  Government  under  this 
contract.  Reasonable  expenses  Incurred  by 
the  Contractor  for  the  purpose  of  securing 
such  refunds,  rebates,  credits,  or  other 
amounts  shall  be  allowable  costs  hereunder 
when  approved  by  the  Contracting  Officer. 

(e)  Financial  settlement.  Prior  to  final 
payment  under  this  contract,  the  Contrac¬ 
tor  and  each  assignee  under  this  contract 
whose  assignment  Is  In  effect  at  the  time  of 
final  payment  under  this  contract  shall  exe¬ 
cute  and  deliver: 

(1)  An  assignment  to  the  Government  in 
form  and  substance  satisfactory  to  the  Con¬ 
tracting  Officer,  of  refunds,  rebates,  credits, 
or  other  amounts  (Including  any  Interest 
thereon )  properly  allocable  to  co6ts  for  which 
the  Contractor  has  been  reimbursed  by  the 
Government  under  this  contract,  and 

(2)  A  release  discharging  the  Government, 
Its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract,  subject  only  to 
the  following  exceptions: 

(I)  Specified  claims  in  stated  amounts  or 
In  estimated  amounts  where  the  amounts 
are  susceptible  to  exact  statement  by  the 
Contractor; 

(II)  Claims,  together  with  reasonable  ex¬ 
penses  incidental  thereto,  based  upon  liabili¬ 
ties  of  the  Contractor  to  thlrc\  parties  arising 
out  of  the  performance  of  this  contract: 
Provided,  That  such  claims  are  not  known  to 
the  contractor  on  the  date  of  the  execution 
of  the  release:  And  provided  further,  That 
the  Contractor  gives  notice  of  such  claims 
in  writing  to  the  Contracting  Officer  not  more 
than  6  years  after  the  date  of  the  release  or 
the  date  of  any  notice  to  the  Contractor  that 
the  Government  Is  prepared  to  make  final 
payment,  whichever  Is  earlier;  and 

(III)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  Contractor  by 
reason  of  Its  Indemnification  of  the  Govern¬ 
ment  against  patent  liability).  Including 
reasonable  expenses  Incidental  thereto,  ln- 
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curred  by  the  Contractor  under  the  pro- 
v  Is  ions  of  this  contract  relating  to  patents. 

Clause  No.  7 — Advance  payment. 

(a)  The  following  clause  wUl  apply  In  all 
contracts  in  which  the  advance  will  not  ex¬ 
ceed  $2,500  for  each  incremental  payment. 

(b)  Any  request  for  advance  payment  by  a 
tribal  contractor  shall  specify  the  amount(s) 
required  and  the  dates  such  advance (s)  will 
be  required  and  shall  be  supported  by  a 
schedule  of  estimated  expenditures. 

(c)  An  initial  advance  will  be  limited  to 
the  amount  of  estimated  expenditures  for 
a  period  of  time  required  to  effect  payment, 
based  pn  experience  in  the  locality.  The  ini¬ 
tial  advance  may  be  made  In  amounts  at 
times  determined  suitable  to  satisfy  the 
minimum  essential  needs  of  the  contractor. 

(d)  Advance  payments  shall  be  made  as 
follows: 

(1)  When  the  annual  advance  to  a  tribal 
contractor  is  expected  to  exceed  $250,000  in 
the  aggregate  and  the  contract  term  is  for  at 
least  one  year,  the  letter -of -credit  method 
shall  be  used.  The  requirements  contained 
in  Chapter  2000  of  the  Treasury  Fiscal  Re¬ 
quirements  Manual  shall  apply  to  making 
these  advance  payments. 

(2)  Except  as  provided  in  paragraph  (e) 
(1)  of  this  section  advance  payments  shall 
be  made  by  check  made  payable  to  the 
tribal  contractor  and  handled  as  follows: 

(1)  Advance  payments  may  be  made  di¬ 
rectly  to  the  tribal  contractor  when  the 
contractor  is  a  tribal  governing  body,  a  non¬ 
profit  Indian  organization  serving  as  a  gov¬ 
ernmental  instrumentality  of  an  Indian 
tribe  or  an  inter-tribal  council,  or  when  the 
contractor  is  not  one  of  the  above,  if  all 
of  the  following  conditions  exist: 

(A)  The  advance  payment  does  not  exceed 
$2,500. 

(B)  It  is  the  only  advance  payment  in¬ 
volved  in  the  contract. 

(C)  The  performance  time  is  less  than  90 
days. 

(D)  The  advance  payment  does  not  exceed 
85%  of  the  amount  of  the  contract. 

(ii)  Checks  for  advance  payments  which 
cannot  be  made  directly  to  the  tribal  con¬ 
tractor  as  given  in  paragraph  (e)  (2)  (i)  of 
this  section  shall  be  marked  for  deposit  in  a 
special  bank  account  established  for  the  con¬ 
tract.  No  part  of  the  funds  deposited  in  the 
special  bank  account  shall  be  mingled  with 
other  funds  of  the  tribal  contractor  before 
the  funds  are  withdrawn  to  meet  obligations 
under  the  contract. 

(E)  Tribal  contractors  shall  not  be  held 
accountable  for  interest  earned  on  funds 
advanced  pending  disbursement.  However, 
bank  balances  must  be  maintained  at  the 
minimum  level  consistent  with  program  re¬ 
quirements.  Requests  for  advances  shall  be 
reviewed  to  insure  that  excess  funds  are  not 
advanced. 

(F)  Sub-advances  may  be  made  when  pre¬ 
determined  as  a  part  of  contracted  program 
or  when  specifically  authorized  in  writing  by 
the  contracting  officer.  Sub-advances  will  not 
be  made  to  individuals  except  for  approved 
travel.  In  such  cases,  the  sub-advance  shall 
not  exceed  the  minimum  required  for  one 
trip  and  shall  be  settled  by  voucher  or  re¬ 
payment  within  30  days. 

Clause  No.  8 — Examination  of  records. 

(a)  This  clause  is  applicable  if  the  amount 
of  this  contract  exceeds  $2,500  and  was  en¬ 
tered  into  by  means  of  negotiation  Including 
small  business  restricted  advertising,  but  is 
not  applicable  if  this  contract  was  entered 
into  by  means  of  formal  advertising. 

(b)  The  Contractor  agrees  that  the  Comp¬ 
troller  General  of  the  United  States  and  the 
Secretary,  or  any  of  their  duly  authorized 
representatives,  shall  until  expiration  of  3 
years  after  final  payment  under  this  con¬ 
tract  or  of  the  time  period  for  the  particu¬ 
lar  records  in  Part  1-20  of  the  Federal  Pro¬ 


curement  Regulations  (41  CFR  Part  1-20), 
whichever  expires  earlier,  have  access  to  and 
the  right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of  the 
Contractor  Involving  transactions  related  to 
this  contract. 

(c)  The  Contractor  further  agrees  to  in¬ 
clude  in  all  his  subcontracts  hereunder  a 
provision  to  the  effect  that  the  subcontractor 
agrees  that  the  Comptroller  General  of  the 
United  States,  or  his  duly  authorized  repre¬ 
sentatives  shall,  until  expiration  of  3  years 
after  final  payment  under  the  subcontract, 
or  of  the  time  periods  for  the  particular  rec¬ 
ords  specified  in  Part  1-20  of  the  Federal 
Procurement  Regulations  (41  CFR  Part  1-20) 
whichever  expires  earlier,  have  access  to  and 
the  right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of 
such  subcontractor.  Involving  transactions 
related  to  the  subcontract.  The  term  “sub¬ 
contract"  as  used  in  this  clause  excludes  (1) 
purchase  orders  not  exceeding  $2,500  and  (2) 
subcontracts  or  purchase  orders  for  public 
utility  services  at  rates  established  for  uni¬ 
form  applicability  to  the  general  public. 

(d)  The  periods  of  access  and  examination 
described  in  (b)  and  (c)  above,  for  records 
which  relate  to  (1)  appeals  under  the  “Dis¬ 
putes"  cause  of  this  contract,  (2)  litigation 
or  the  settlement  of  claims  arising  out  of 
the  performance  of  this  contract,  or  (3)  costs 
and  expenses  of  this  contract  as  to  which 
exception  has  been  taken  by  the  Comptroller 
General  or  any  of  his  duly  authorized  rep¬ 
resentatives,  shall  continue  until  such  ap¬ 
peals,  litigation,  claims,  or  exceptions  have 
been  disposed  of. 

Clause  No.  9 — Inspection  and  reports. 

(a)  Inspection  of  work.  The  Government 
shall  have  the  right  to  inspect  the  work  and 
activities  under  this  contract,  including, 
without  limitation,  premises  where  any  Gov¬ 
ernment  property  may  be  located  at  such 
reasonable  times  and  in  such  manner  as  it 
may  deem  appropirate  and  the  Contractor 
shall  afford  the  Government  proper  facilities 
and  assistance  for  such  inspection. 

(b)  Reports.  The  Contractor  shall  furnish 
such  progress  reports,  schedules,  financial 
and  cost  reports,  and  other  reports  concern¬ 
ing  the  work  under  this  contract  as  specified 
elsewhere  in  this  contract.  Cost  and  other  fi¬ 
nancial  data  and  projections  furnished  pur¬ 
suant  to  this  paragraph  (b)  shall  not  relieve 
the  Contractor  of  the  requirements  for  fur¬ 
nishing  notice  specified  in  the  clause  of  this 
contract  entitled  “Limitation  of  Cost.” 

(c)  In  addition,  where  Federal  Financial 
assistance  is  involved  in  the  contract  effort, 
the  following  clause  will  apply: 

Reports  to  the  Indian  People 

The  contractor,  as  a  recipient  of  Federal 
financial  assistance,  shall  make  reports  and 
information  available  to  the  Indian  people 
served  or  represented  by  the  contractor.  Such 
reports  will  reflect  how  the  Federal  assistance 
funds  were  utilized  to  the  benefit  of  the  In¬ 
dian  people  served  or  represented  as  follows: 
(specific  reporting  requirements,  formats  and 
methods  of  distribution  to  the  Indian  peo¬ 
ple  will  be  prescribed  in  the  scope  of  the 
contract.) 

(d)  Annual  Reporting. 

(1)  For  each  fiscal  year  during  which  a 
tribal  organization  receives  or  expends  funds 
pursuant  to  a  contract  under  this  Part,  the 
tribe  which  requested  the  contract  must  sub¬ 
mit  a  report  to  the  Contracting  Officer.  The 
report  shall  Include,  but  not  be  limited  to,  an 
accounting  of  the  amounts  and  purposes  for 
which  the  contract  funds  were  expended  and 
information  on  the  conduct  of  the  program 
or  services  Involved.  The  reports  shall  Include 
any  other  information  requested  by  the  Con¬ 
tracting  Officer  and  may  be  submitted  as 
follows: 


(1)  When  the  contract  is  with  the  govern¬ 
ing  body  of  an  Indian  tribe,  the  tribe  shall 
submit  the  report  to  the  Contracting  Officer. 

(ii)  When  the  contract  is  with  a  tribal 
organization  other  than  the  governing  body 
of  the  tribe,  the  tribe  has  the  option  of 
having  the  tribal  organization  prepare  the 
report  and  submit  it  to  the  tribe  for  review 
and  approval  before  the  tribe  submits  it  to 
the  Contracting  Officer. 

(ill)  When  the  contract  benefits  more  than 
one  tribe,  the  tribal  organization  shall  pre¬ 
pare  and  submit  the  report  to  each  of  the 
tribes  benefiting  under  the  contract.  Each 
tribe  shall  endorse  the  report  before  sub¬ 
mitting  it  to  the  Contracting  Officer. 

(2)  The  annual  report  shall  be  submitted 
to  the  Contracting  Officer  within  60  days  of 
the  end  of  the  fiscal  year  in  which  the  con¬ 
tract  was  performed.  However,  the  period  for 
submitting  the  report  may  be  extended  if 
there  is  Just  cause  for  such  extension. 

(3)  In  addition  to  the  yearly  reporting  re¬ 
quirement  given  in  paragraphs  (a)  and  (b) 
of  this  section,  the  tribal  contractor  shall 
furnish  other  reports  when  and  as  required 
by  the  Contracting  Officer. - 

Clause  No.  10 — Subcontracting, 

(a)  Prior  approval  required.  Except  as  pro¬ 
vided  in  (c)  below,  the  Contractor  shall  not 
enter  into  any  subcontract  or  purchase  order 
not  otherwise  expressly  authorized  elsewhere 
in  this  contract  without  the  prior  written 
approval  of  the  Contracting  Officer  and  sub¬ 
ject  to  such  conditions  as  the  Contracting 
Officer  may  require. 

(b)  Request  for  approval.  The  Contractor's 
request  for  approval  to  enter  into  a  subcon¬ 
tract  pursuant  to  this  clause  shall  Include: 
(1)  a  description  of  the  supplies  or  services 
to  be  called  for  by  the  subcontract:  (2)  iden¬ 
tification  of  the  proposed  subcontractor  and 
an  explanation  of  why  and  how  the  proposed 
subcontractor  was  selected,  including  the 
degree  of  competition  obtained;  (3)  the  pro¬ 
posed  subcontract  price,  together  with  the 
Contractor’s  cost  or  price  analysis  thereof; 

(4)  identification  of  the  type  of  subcontract 
to  be  used;  (5)  a  copy  or  draft  of  the  pro¬ 
posed  subcontract,  if  available;  and  (6)  any 
other  information  which  the  Contracting 
Officer  may  reauire. 

(c)  Certain  purchases  of  property  and 
services.  Prior  written  approval  shall  not  be 
required  for  firm  fixed-price  subcontracts  for 
the  purchase  or  rented  of  items  of  personal 
property  having  a  unit  acquisition  cost  of 
less  than  $200  or  for  subcontracts  in  a  total 
amount  less  than  $1,000  unless  otherwise 
specified  elsewhere  in  this  contract:  Pro¬ 
vided,  however,  That  advance  notification 
shall  be  given  by  the  Contractor  of  any  sub¬ 
contract  which  exceeds  in  dollar  amount  5 
percentum  of  the  total  estimated  cost  of  this 
contract. 

(d)  Contractor’s  procurement  system.  The 
Contractor  shall  use  methods,  practices  or 
procedures  in  subcontracting  or  purchasing 
(hereinafter  referred  to  as  the  Contractor’s 
“procurement  system”)  acceptable  to  the 
Contracting  Officer.  The  Contracting  Officer 
may,  at  any  time  during  the  performance  of 
this  contract,  require  the  Contractor  to  pro¬ 
vide  information  concerning  its  procurement 
system. 

(e)  Effect  of  subcontracting.  Subcontracts 
shall  be  made  in  the  name  of  the  Contractor 
and  shall  not  bind  nor  purport  to  bind  the 
Government.  The  making  of  subcontracts 
hereunder  shall  not  relieve  the  Contractor 
of  any  requirement  under  this  contract  (in¬ 
cluding,  but  not  limited  to,  the  duty  to  prop¬ 
erly  supervise  and  coordinate  the  work  of 
subcontracts,  and  the  duty  to  maintain  and 
account  for  property  pursuant  to  the  clause 
of  this  contract  entitled  “Government  Prop¬ 
erty”).  Approval  of  the  provisions  of  any 
subcontract  by  the  Contracting  Officer  shall 
not  be  construed  to  constitute  a  determlna- 
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tion  of  the  allowability  of  any  cost  under 
this  contract,  unless  such  approval  specifi¬ 
cally  provides  that  It  constitutes  a  deter¬ 
mination  of  the  allowability  of  such  cost.  In 
no  event  shall  approval  of  any  subcontract 
by  the  Contracting  Officer  be  construed  as 
effecting  any  Increase  In  the  estimated  cost 
<?et  forth  In  this  contract.  No  subcontract 
placed  under  this  contract  shall  provide  for 
payment  on  a  cost-plus-a-percentage-of-cost 
basis. 

(f)  Procurements  from  contractor-con¬ 
trolled  sources.  Procurement  or  transfer  of 
equipment,  materials,  supplies,  or  services 
from  contractor-controlled  source  (any  di¬ 
vision  or  other  organizational  component  of 
the  prime  contractor,  exclusive  of  the  con¬ 
tracting  component,  and  any  subsidiary  or 
affiliate  of  the  Contractor  under  a  common 
control)  shall  be  considered  a  subcontract 
for  the  purpose  of  this  clause. 

Clause  No.  11 — Accounts,  audit,  and  rec¬ 
ords. 

(a)  The  Contractor  shall  maintain  books, 
records,  documents,  and  other  evidence,  ac¬ 
counting  procedures,  and  practices,  sufficient 
to  reflect  properly  all  direct  and  Indirect 
costs  of  whatever  nature  claimed  to  have 
been  Incurred  and  anticipated  to  be  Incurred 
for  the  performance  of  this  contract.  The 
foregoing  constitutes  "records”  for  the  pur¬ 
poses  of  this  clause. 

(b)  The  Contractor’s  faclllty(les),  or  such 
part  thereof  as  may  be  engaged  In  the  per¬ 
formance  of  this  contract,  and  his  records 
shall  be  subject  at  all  reasonable  times  to 
Inspection  and  audit  by  the  Contracting  Offi¬ 
cer  of  his  authorized  representative. 

(c)  The  Contractor  shall  preserve  and 
make  available  his  records  (1)  until  the 
expiration  of  3  years  from  the  date  of  final 
payment  under  this  contract,  or  the  time 
periods  for  the  particular  records  specified 
In  41  CFlt  Part  1-20,  whichever  expires 
earlier  and  (2)  for  such  longer  period,  if  any, 
as  Is  required  by  applicable  statute,  or  by 
other  clause  of  this  contract,  or  by  (1)  or 
(11)  below. 

(1)  If  this  contract  Is  completely  or 
partially  terminated,  the  records  relating  to 
the  work  terminated  shall  be  preserved  and 
made  available  for  a  period  of  3  years  from 
the  date  of  any  resulting  final  settlement. 

(11)  Records  which  relate  to  (A)  appeals 
under  the  "Disputes”  clause  of  this  contract, 
(B)  litigation  or  the  settlement  of  claims 
arising  out  of  the  performance  of  this  con¬ 
tract,  or  (C)  costs  and  expenses  of  this  con¬ 
tract  to  which  exception  has  been  taken  by 
the  Contracting  Officer  or  any  of  his  duly 
authorized  representatives,  shall  be  retained 
until  such  appeals,  litigation,  claims,  or  ex¬ 
ceptions  have  been  disposed  of. 

(d)  The  Contractor  shall  Insert  the  sub¬ 
stance  of  this  clause.  Including  this  para¬ 
graph  (d).  In  each  subcontract  hereunder 
that  is  not  firm  fixed-price  or  fixed-price 
with  escalation.  When  so  Inserted,  changes 
shall  be  made  to  designate  the  hlgher-tler 
subcontractor  at  this  level  Involved  In  place 
of  the  Contractor;  to  add  "of  the  Govern¬ 
ment  prime  contract”  In  place  of  "this  con¬ 
tract”  In  (B)  of  subparagraph  (c)  (11)  above. 

Clause  No.  12 — Government  property. 

(a)  Government  furnished  property.  (1) 
The  Government  reserves  the  right  to  fur¬ 
nish  any  property  or  services  required  for  the 
performance  of  the  work  under  this  contract. 

(2)  The  Government  shall  deliver  to  the 
Contractor,  for  use  In  connection  with  and 
under  the  terms  of  this  contract,  the  prop¬ 
erty  described  elsewhere  In  this  contract, 
together  with  such  related  data  and  informa¬ 
tion  as  the  Contractor  may  request  and  as 
may  reasonably  be  required  for  the  Intended 
use  of  such  property  (such  property  to  be 
referred  to  as  "Government  furnished 
property”) . 

In  the  event  that  Government  furnished 
property  Is  not  delivered  to  the  contractor 


by  such  time  or  times  as  stated,  or  if  not 
stated.  In  sufficient  time  to  enable  the  con¬ 
tractor  to  meet  such  delivery  or  performance 
dates  under  this  contract,  the  Contracting 
Officer  shall,  upon  timely  written  request 
made  by  the  Contractor,  make  a  determina¬ 
tion  of  the  delay  occasioned  the  Contractor 
and  make  appropriate  equitable  adjustments 
to  any  contractual  provisions  affected  by  any 
such  delay  In  accordance  with  the  provisions 
of  the  clause  of  this  contract  entitled 
"Changes.” 

In  the  event  that  Government  furnished 
property  Is  received  by  the  Contractor  In  a 
condition  not  suitable  for  the  Intended  use, 
the  contractor  shall.  Immediately  upon  re¬ 
ceipt  thereof,  notify  the  Contracting  Officer 
of  such  fact,  and,  as  directed  by  the  Con¬ 
tracting  Officer  either  (1)  return  or  other¬ 
wise  dispose  of  such  property,  or  (11)  effect 
repairs  or  modification  thereto.  Upon  com¬ 
pletion  of  (1)  or  (11)  above,  the  Contracting 
Officer,  upon  timely  written  request  of  the 
Contractor,  shall  make  appropriate  equitable 
adjustments  to  any  contractual  provisions 
affected  thereby  In  accordance  with  the  pro¬ 
visions  of  the  clause  of  this  contract  en¬ 
titled  "Changes.”  The  foregoing  provisions 
for  adjustment  are  exclusive  and  the  Gov¬ 
ernment  shall  not  be  liable  to  suit  for  breach 
of  contract  by  reason  of  any  delay  in  de¬ 
livery  of  Government  furnished  property  or 
delivery  of  such  property  In  a  condition  not 
suitable  for  Its  Intended  use. 

(b)  Title.  (1)  Title  to  all  property  fur¬ 
nished  by  the  Government  shall  remain  In 
the  Government.  Title  to  all  property  pur¬ 
chased  by  the  Contractor,  the  cost  of  which 
the  Contractor  Is  entitled  to  be  reimbursed 
as  a  direct  Item  of  cost  under  this  contract, 
shall  pass  to  and  vest  In  the  Government 
upon  delivery  of  such  property  by  the  vendor. 
Title  to  other  property,  the  cost  of  which  Is 
reimbursable  to  the  Contractor  under  this 
contract,  shall  pass  and  vest  In  the  Govern¬ 
ment  upon  (1)  Issuance  for  use  of  such  prop¬ 
erty  in  the  performance  of  this  contract,  or 
(11)  commencement  of  processing  or  use  of 
such  property  In  the  performance  of  this 
contract,  or  (111)  reimbursement  of  the  cost 
thereof  by  the  Government  In  whole  or  in 
part,  whichever  first  occurs.  All  Government 
furnished  property,  together  with  all  prop¬ 
erty  acquired  by  the  Contractor,  title  to 
which  vests  In  the  Government  under  this 
paragraph,  are  subject  to  the  provisions  of 
this  clause  and  are  hereinafter  collectively 
referred  to  as  "Government  property.” 

(2)  Title  to  the  Government  property 
shall  not  be  affected  by  the  Incorporation  or 
attachment  thereof  to  any  property  now 
owned  by  the  Government,  nor  shall  such 
Government  property;  or  any  part  thereof, 
be  or  become  a  fixture  or  lose  Its  Identity  or 
personality  by  reason  of  affixation  to  any 
realty. 

(c)  Use  of  Government  property.  Govern¬ 
ment  property  shall,  unless  otherwise  pro¬ 
vided  herein  or  approved  by  the  Contracting 
Officer,  be  used  only  for  the  performance  of 
this  contract. 

(d)  Property  management  and  control. 
The  Contractor  shall  maintain  and  admin¬ 
ister  In  accordance  with  sound  business  prac¬ 
tice  a  program  for  the  maintenance,  repair, 
protection,  and  preservation,  control  of  and 
accountability  for  Government  property,  so 
as  to  assure  Its  full  availability  and  useful¬ 
ness  for  the  performance  of  this  contract. 
The  Contractor  agrees  to  promptly  receipt 
for  all  Government  property  In  a  form  and 
manner  as  prescribed  by  the  Contracting 
Officer.  The  Contractor  further  agrees  to  take 
all  reasonable  steps  to  comply  with  all  direc¬ 
tions  or  Instructions  which  the  Contracting 
Officer  may  prescribe  regarding  the  manage¬ 
ment  and  control  of  Government  property. 

(e)  Risk  or  loss.  (1)  The  Contractor  shall 
not  be  liable  for  any  loss  of  or  damage  to 


Government  property,  or  for  expenses  Inci¬ 
dental  to  such  lose  or  damage,  except  that 
the  Contractor  shall  be  responsible  for  any 
such  loss  or  damage  (including  expenses  In¬ 
cidental  thereto) : 

(1)  Which  results  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of 
the  Contractor’s  directors  or  officers,  or  on 
the  part  of  any  of  Its  managers,  superin¬ 
tendents,  or  other  equivalent  representa¬ 
tives,  who  have  supervision  or  direction  of 
(A)  all  or  substantially  all  of  the  Contrac¬ 
tor’s  operations  at  any  one  plant,  laboratory 
or  separate  location  In  which  this  contract 
Is  being  performed  or  (B)  a  separate  and 
complete  major  organization,  industrial  or 
otherwise  In  connection  with  the  per¬ 
formance  of  this  contract; 

(II)  Which  results  from  a  failure  on  the 
part  of  the  Contractor,  due  to  willful  mis¬ 
conduct  or  lack  of  good  faith  on  the  part  of 
any  of  Its  directors,  officers,  or  other  repre¬ 
sentatives  mentioned  in  subparagraph  (1) 
above,  (A)  to  maintain  and  administer,  In 
accordance  with  sound  business  practice,  the 
program  for  maintenance,  repair,  protection, 
and  preservation  of  Government  property  as 
required  by  paragraph  (d)  hereof,  or  (B)  to 
take  all  reasonable  steps  to  comply  with  any 
appropriate  written  directions  of  the  Con¬ 
tracting  Officer  under  paragraph  (4)  hereof; 

(III)  For  which  the  Contractor  Is  other¬ 
wise  responsible  under  the  express  terms  of 
this  contract; 

(lv)  Which  results  from  a  risk  expressly 
required  to  be  Insured  under  this  contract, 
but  only  to  the  extent  of  the  Insurance  so 
required  to  be  procured  and  maintained,  or 
to  the  extent  of  Insurance  actually  procured 
and  maintained,  whichever  Is  greater;  or 

(v)  Which  results  from  a  risk  which  is  in 
fact  covered  by  Insurance  or  for  which  the 
Contractor  is  otherwise  reimbursed,  but  only 
to  the  extent  of  such  Insurance  or  reimburse¬ 
ment:  Provided  That,  If  more  than  one  of  the 
above  exceptions  shall  be  applicable  In  any 
case,  the  Contractor’s  liability  under  any  one 
exception  shall  not  be  limited  by  any  other 
exception. 

(2)  If  the  Contractor  transfers  Govern¬ 
ment  property  to  the  possession  and  control 
of  a  subcontractor  the  transfer  shall  not  af¬ 
fect  the  liability  of  the  Contractor  for  loss  or 
destruction  of  or  damage  to  Government 
property  as  set  forth  In  (1)  above.  The  Con¬ 
tractor  shall  require  the  subcontractor  to  as¬ 
sume  the  risk  of  and  be  responsible  for  any 
loss  or  destruction  of  or  damage  to  Govern¬ 
ment  property  while  In  the  latter’s  possession 
or  control,  and  the  subcontract  shall  contain 
appropriate  provisions  requiring  the  return 
of  all  Government  property  in  as  good  condi¬ 
tion  as  when  received  (except  for  reasonable 
wear  and  tear  or  for  the  utilization  of  the 
property  In  accordance  with  the  provisions 
of  this  contract).  Provided,  however.  That 
the  subcontractor  may  be  relieved  from  such 
liability  only  to  the  extent  that  the  sub¬ 
contract,  with  the  prior  approval  of  the  Con¬ 
tracting  Officer,  so  provides. 

(3)  The  Contractor  shall  not  be  reimbursed 
for,  and  shall  not  Include  as  an  Item  of  over¬ 
head,  the  cost  of  Insurance,  or  any  provisions 
for  a  reserve,  covering  the  risk  of  loss  or 
damage  to  the  Government  property,  except 
to  the  extent  that  the  Government  may  have 
required  the  Contractor  to  carry  such  Insur¬ 
ance  under  any  other  provision  of  this 
contract. 

(4)  Upon  the  happening  of  loss  or  destruc¬ 
tion  of  or  damage  to  the  Government  prop¬ 
erty,  the  Contractor  shall  notify  the  Con¬ 
tracting  Officer  thereof,  and  shall  take  all 
reasonable  steps  to  protect  the  Government 
property  from  further  damage,  separate  the 
damaged  and  undamaged  Government  prop¬ 
erty,  put  all  the  Government  property  in  the 
best  order,  and  furnish  to  the  Contracting 
Officer  a  statement  of; 
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(t)  The  lost,  destroyed,  and  damaged  Gov¬ 
ernment  property; 

(II)  The  time  and  origin  of  the  loss,  de¬ 
struction  or  damage; 

(III)  All  known  Interests  in  oommlngled 
property  of  which  the  Government  property 
is  a  part;  and 

(iv)  The  Insurance,  if  any,  covering  any 
part  of  or  Interest  In  such  commingled 

property. 

The  Contractor  shall  make  repairs  and 
renovation  of  the  damaged  Government 
property,  or  take  such  other  action  as  the 
Contracting  Officer  directs. 

(5)  In  the  event  the  Contractor  Is  in¬ 
demnified,  reimbursed,  or  otherwise  com¬ 
pensated  for  any  loss  or  destruction  of  or 
damage  to  the  Government  property.  It  shall 
use  the  proceeds  to  repair,  renovate,  or  re¬ 
place  the  Government  property  Involved,  or 
shall  credit  such  proceeds  against  the  cost  of 
the  work  covered  by  the  contract,  or  shall 
otherwise  reimburse  the  Government,  as  di¬ 
rected  by  the  Contracting  Officer.  The  loss, 
destruction  or  damage  and.  upon  the  request 
of  the  Contracting  Officer,  shall,  at  the  Gov¬ 
ernment’s  expense,  furnish  to  the  Govern¬ 
ment  all  reasonable  assistance  and  coopera¬ 
tion  (Including  assistance  In  the  prosecution 
of  suit  and  the  execution  of  instruments  of 
assignment  In  favor  of  the  Government)  in 
obtaining  recovery.  In  addition,  where  a  sub¬ 
contractor  has  not  been  relieved  from  liabil¬ 
ity  for  any  loss  or  destruction  of  or  damage  to 
Government  property,  the  Contractor  shall 
enforce  the  liability  of  the  subcontractor  for 
such  loss  or  destruction  of  or  damage  to  the 
Government  property  for  the  benefit  of  the 
Government. 

(f)  Disposition  of  Government  property. 

(1)  During  the  period  of  performance  of  this 
contract,  the  Contractor  shall  promptly  and 
regularly  report  to  the  Contracting  Officer, 
in  such  form  and  manner  as  the  Contracting 
Officer  may  direct,  concerning  the  status  of 
Government  property  under  the  contract. 
Including  all  Government  property  In  the 
Contractor’s  possession  which  Is  not  In  use 
or  which  Is  excess  to  the  needs  of  the  con¬ 
tract.  The  Contractor  shall  make  such  dis¬ 
position  of  Government  property  as  the  Con¬ 
tracting  Officer  may  direct.  The  Contractor 
shall  in  no  way  be  relieved  of  responsibility 
for  Government  property  without  the  prior 
written  approval  of  the  Contracting  Officer. 

(2)  Upon  completion  or  expiration  of  this 
contract,  or  at  such  earlier  date  as  may  be 
fixed  by  the  Contracting  Officer,  the  Con¬ 
tractor  shall  render  an  accounting,  as  pre¬ 
scribed  by  the  Contracting  Officer,  of  all  Gov¬ 
ernment  property  which  had  come  Into  the 
possession  or  custody  of  the  Contractor 
under  this  contract.  Such  accounting  shall 
Include  Inventory  schedules  covering  all 
Items  of  Government  property  not  consumed 
In  the  performance  of  this  contract,  or  not 
theretofore  delivered  to  the  Government,  or 
for  which  the  Contractor  has  not  otherwise 
been  relieved  of  responsibility.  The  Contrac¬ 
tor  shall  deliver  or  make  such  other  dis¬ 
position  of  Government  property  covered  In 
such  Inventory  schedules  as  the  Contracting 
Officer  may  direct. 

(3)  The  net  proceeds  of  any  disposition 
of  Government  property,  In  accordance  with 
(1)  and  (2)  above,  shall  be  credited  to  the 
cost  of  the  work  covered  by  the  contract  or 
shall  be  paid  In  such  manner  as  the  Con¬ 
tracting  Officer  may  direct. 

(g)  Restoration  of  premises.  Unless  other¬ 
wise  provided  herein,  the  Government  shall 
not  be  under  any  duty  or  obligation  to  re¬ 
store  or  rehabilitate,  or  to  pay  the  costs  of 
the  restoration  or  rehabilitation  of  the  Con¬ 
tractor’s  facility  or  any  portion  thereof 
which  Is  affected  by  removal  of  any  Govern¬ 
ment  property. 

Clause  No.  13 — Changes. 
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The  Contracting  Officer  may  at  any  time, 
by  a  written  order,  and  without  notice  to  the 
sureties.  If  any,  make  changes,  within  the 
general  scope  of  this  contract,  in  any  one 
or  more  of  the  following;  (a)  Drawings, 
designs,  or  specifications;  (b)  method  of 
shipment  or  packing;  (c)  place  of  Inspec¬ 
tion,  delivery,  or  acceptance;  and  (d)  the 
amount  of  Government  furnished  property. 
If  any  such  change  causes  an  Increase  or 
decrease  In  the  estimated  cost  of,  or  the  time 
required  for  performance  of  this  contract,  or 
otherwise  affects  any  other  provisions  of  this 
contract,  whether  changed  or  not  by  any 
such  order,  an  equitable  adjustment  shall  be 
made  (a)  In  the  estimated  cost  or  delivery 
schedule,  or  both,  and  (b)  In  such  other 
provisions  of  the  contract  as  may  be  so  af¬ 
fected,  and  the  contract  shall  be  modified  in 
writing  accordingly.  Any  claim  by  the  Con¬ 
tractor  for  adjustment  under  this  clause 
must  be  asserted  within  thirty  (30)  days 
from  the  date  of  receipt  by  the  Contractor 
of  the  notification  of  change:  Provided,  how¬ 
ever,  That  the  Contracting  Officer,  If  he 
decides  that  the  facts  Justify  such  action, 
may  receive  and  act  upon  any  such  claim  as¬ 
serted  at  any  time  prior  to  final  payment 
under  this  contract.  Where  the  cost  of  prop¬ 
erty  made  obsolete  or  excess  as  a  result  of  a 
change  is  Included  In  the  Contractor’s  claim 
for  adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute  con¬ 
cerning  a  question  of  fact  within  the  mean¬ 
ing  of  the  clause  of  this  contract  entitled, 
“Disputes.”  However,  nothing  In  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 

Clause  No.  14 — Notice  to  the  Government 
of  delays. 

Whenever  the  Contractor  has  knowledge 
that  any  actual  or  potential  situation.  In¬ 
cluding,  but  not  limited  to,  labor  disputes, 
Is  delaying  or  threatens  to  delay  the  timely 
performance  of  the  work  under  this  contract, 
the  Contractor  shall  Immediately  give  writ¬ 
ten  notice  thereof.  Including  all  relevant  In¬ 
formation  with  respect  thereto,  to  the  Con¬ 
tracting  Officer. 

Clause  No.  16 — Termination  for  cause. 

(a)  The  performance  of  work  under  this 
oontract  may  be  terminated  in  whole  or  from 
time  to  time  In  part,  by  the  Government 
whenever  the  Contractor  falls  to  perform 
the  work  called  for  by  the  contract  and 
whenever  the  “Retrocession”  and  “Reas¬ 
sumption”  provisions  of  the  contract  are  In¬ 
voked.  Termination  of  work  hereunder  shall 
be  affected  by  delivery  to  the  Contractor  of  a 
Notice  of  Termination  specifying  the  extent 
to  which  performance  of  work  under  the  con¬ 
tract  Is  terminated  and  the  date  upon  which 
such  termination  becomes  effective. 

(b)  After  receipt  of  the  Notice  of  Termina¬ 
tion  the  Contractor  shall  cancel  his  out¬ 
standing  commitments  hereunder  covering 
the  procurement  of  materials,  supplies, 
equipment,  and  miscellaneous  Items.  In  addi¬ 
tion,  the  Contractor  shall  exercise  all  rea¬ 
sonable  diligence  to  accomplish  the  cancel¬ 
lation  or  diversion  of  this  outstanding  com¬ 
mitments  covering  personal  services  and  ex¬ 
tending  beyond  the  date  of  such  termination 
to  the  extent  that  they  relate  to  the  per¬ 
formance  of  any  work  terminated  by  the  no¬ 
tice.  With  respect  to  such  canceled  commit¬ 
ments  the  Contractor  agrees  to  ( 1 )  settle  all 
outstanding  liabilities  and  all  claims  arising 
out  of  such  cancellation  of  commitments, 
with  the  approval  or  ratification  of  the  Con¬ 
tracting  Officer,  to  the  extent  he  may  re¬ 
quire,  which  approval  or  ratification  shall  be 
final  for  all  purposes  of  this  clause,  and  (2) 
assign  to  the  Government,  in  the  manner, 
at  the  time,  and  to  the  extent  directed  by 
the  Contracting  Officer,  all  of  the  right,  title, 


and  Interest  of  the  Contractor  under  the 
orders  and  subcontracts  so  terminated,  In 
which  case  the  Government  shall  have  the 
right.  In  Its  discretion,  to  settle  or  pay  any 
or  all  claims  arising  out  of  the  termination 
of  such  orders  and  subcontracts. 

(c)  The  Contractor  shall  submit  his  ter¬ 
mination  claim  to  the  Contracting  Officer 
promptly  after  receipt  of  a  Notice  of  Ter¬ 
mination,  but  In  no  event  later  than  one 
year  from  the  effective  date  thereof,  unless 
one  or  more  extensions  In  writing  are 
granted  by  the  Contracting  Officer  upon 
written  request  of  the  Contractor  within 
such  one-year  period  or  authorized  extension 
thereof.  Upon  failure  of  the  Contractor  to 
submit  his  termination  claim  within  the 
time  allowed,  the  Contracting  Officer  may, 
subject  to  any  review  required  by  the  con¬ 
tracting  agency’s  procedures  in  effect  as  of 
the  date  of  execution  of  this  contract,  deter¬ 
mine,  on  the  basis  of  Information  available 
to  him,  the  amount.  If  any,  due  to  the  Con¬ 
tractor  by  reason  of  the  termination  and 
shall  thereupon  pay  to  the  Contractor  the 
amount  so  determined. 

(d)  Any  determination  of  costs  under  par¬ 
agraph  (c)  shall  be  governed  by  the  appli¬ 
cable  contract  cost  principles  and  procedures 
set  forth  In  paragraph  (b)(1)  of  Clause  4. 

(e)  Subject  to  the  provisions  of  paragraph 
(c)  above,  and  subject  to  any  review  re¬ 
quired  by  the  contracting  agency's  proce¬ 
dures  In  effect  as  of  the  date  of  execution  of 
this  contract,  the  Contractor  and  the  Con¬ 
tracting  Officer  may  agree  upon  the  whole  or 
any  part  of  the  amount  or  amounts  to  be 
paid  to  the  Contractor  by  reason  of  the  ter¬ 
mination  under  this  clause,  which  amount 
or  amounts  may  include  any  reasonable  can¬ 
cellation  charges  thereby  Incurred  by  the 
Contractor  and  any  reasonable  loss  upon 
outstanding  commitments  for  personal  serv¬ 
ices  which  he  Is  unable  to  cancel:  Provided, 
however.  That  In  connection  with  any  out¬ 
standing  commitments  for  personal  services 
which  the  Contractor  Is  unable  to  cancel, 
the  Contractor  shall  have  exercised  reason¬ 
able  diligence  to  divert  such  commitments  to 
his  other  activities  and  operations.  Any  such 
agreement  shall  be  embodied  In  an  amend¬ 
ment  to  this  contract  and  the  Contractor 
shall  be  paid  the  agreed  amount. 

(f)  The  Government  may  from  time  to 
time,  under  such  terms  and  conditions  as 
It  may  prescribe,  make  partial  payments 
against  costs  Incurred  by  the  Contractor  in 
connection  with  the  terminated  portion  of 
this  contract,  whenever.  In  the  opinion  of 
the  Contracting  Officer,  the  aggregate  of  such 
payments  Is  within  the  amount  to  which  the 
Contractor  will  be  entitled  hereunder.  If  the 
total  of  such  payments  Is  In  excess  of  the 
amount  finally  agreed  or  determined  to  be 
due  under  this  clause,  such  excess  shall  be 
payable  by  the  Contractor  to  the  Govern¬ 
ment  upon  demand;  Provided,  That  If  such 
excess  Is  not  so  paid  upon  demand.  Interest 
thereon  shall  be  payable  by  the  Contractor  to 
the  Government  at  the  rate  of  6  percent  per 
annum,  beginning  30  days  from  the  date  of 
such  demand. 

(g)  The  Contractor  agrees  to  transfer  title 
to  the  Government  and  deliver  In  the  man¬ 
ner,  at  the  times,  and  to  the  extent.  If 
any,  directed  by  the  Contracting  Officer,  such 
Information  and  Items  which,  If  the  contract 
has  been  completed,  would  have  been  re¬ 
quired  to  be  furnished  to  the  Government, 
Including : 

(1)  Completed  or  partially  completed  plans, 
drawings,  and  Information;  and 

(2)  Materials  or  equipment  produced  or 
In  process  or  acquired  In  connection  with  the 
performance  of  the  work  terminated  by  the 
notice.  Other  than  the  above,  any  termina¬ 
tion  Inventory  resulting  from  the  termina¬ 
tion  of  the  contract  may,  with  the  written 
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approval  of  the  Contracting  Officer,  be  sold 
or  acquired  by  the  Contractor  under  the  con¬ 
ditions  prescribed  by  and  at  a  price  or  prices 
approved  by  the  Contracting  Officer.  The 
proceeds  of  any  such  disposition  shall  be 
applied  In  reduction  of  any  payments  to  be 
made  by  the  Government  to  the  Contractor 
under  this  contract  or  shall  otherwise  be 
credited  to  the  price  or  cost  of  work  covered 
by  this  contract  or  paid  In  such  other  man¬ 
ner  as  the  Contracting  Officer  may  direct. 
Pending  final  disposition  of  property  arising 
from  the  termination,  the  Contractor  agrees 
to  take  such  action  as  may  be  necessary,  or 
as  the  Contracting  Officer  may  direct,  for  the 
protection  and  preservation  of  the  property 
related  to  this  contract  which  Is  In  the  pos¬ 
session  of  the  Contractor  and  In  which  the 
Government  has  or  may  acquire  an  Interest. 

(h)  Any  disputes  as  to  question  of  fact 
which  may  arise  hereunder  shall  be  subject 
to  the  “Disputes”  clause  of  this  contract. 

Clause  No.  16 — Retrocession. 

(a)  The  Indian  tribe  that  Initially  re¬ 
quested  this  contract  may  also  request  Its 
retrocession,  notwithstanding  the  fact  that 
the  Contractor  may  be  a  tribal  organization 
other  than  the  tribe. 

(b)  Should  the  tribe  request  retrocession 
of  the  contract  and  the  Contractor  Is  other 
than  the  Tribe,  the  Contracting  Officer  will 
notify  the  Contractor  of  the  request  and  In 
consultation  with  the  Tribe  and  the  Con¬ 
tractor  establish  the  effective  date  of  the 
retrocession.  The  retrocession  will  become 
effective  no  later  than  120  days  after  the 
Contracting  Officer  receives  the  Tribe’s  re¬ 
quest  unless  the  Tribe  and  the  Contracting 
Officer  mutually  agree  on  a  later  date. 

(c)  Immediately  after  receipt  of  the  re¬ 
quest  for  retrocession  and  where  applicable 
notifying  the  Contractor,  the  Contracting 
Officer  will  meet  with  the  Contractor  and 
mutually  agree  to: 

(1)  A  plan  for  the  orderly  transfer  of  re¬ 
sponsibilities; 

(2)  A  plan  for  Inventorying  materials  and 
supplies  on  hand; 

(3)  An  accounting  for  funds,  including 
but  not  limited  to  current  and  anticipated 
obligations; 

(4)  The  cost  of  operation  until  retroces¬ 
sion;  and, 

(6)  The  identification  of  all  records  relat¬ 
ing  to  the  contract  and  the  contracted  func¬ 
tion. 

Clause  No.  17 — Reassumption  of  programs. 

(a)  The  Contracting  Officer  may  upon 
written  notice  to  the  Contractor  In  accord¬ 
ance  with  the  clause  entitled,  “Termination 
for  Cause”  rescind  the  contract  In  whole  or 
in  part  and  assume  or  resume  control  or 
operation  of  the  program,  activity  or  service 
Involved  if  It  is  determined  that  the  Con¬ 
tractor’s  performance  Involves  (1)  the  viola¬ 
tion  of  the  rights,  or  endangerment  of  the 
health,  safety  or  welfare  of  any  person,  or 
(2)  gross  negligence  or  mismanagement  In 
the  handling  or  use  of  funds  provided  the 
Contractor  under  the  contract:  and  (3)  when 
contractor  falls  to  perform  the  work  required 
under  the  contract. 

(b)  In  the  event  It  Is  determined,  under 
paragraph  (a)  of  this  clause,  that  there  is 
an  Immediate  threat  to  safety  the  Contract¬ 
ing  Officer  may  by  written  notice  to  the 
Contractor  immediately  rescind  the  contract 
or  that  portion  thereof  that  poses  such 
threat  and  assume  or  reassume  operation  of 
the  program  activity  or  service  Involved :  Pro¬ 
vided  that  the  Contracting  Officer  will  within 
10  calendar  days  of  the  date  the  contract 
was  rescinded  schedule  a  hearing  at  a  time 
and  place  mutually  agreed  to  by  the  parties. 
When  the  Contractor  is  other  than  the  In¬ 
dian  tribe  that  requested  the  contract,  the 
tribe  will  be  advised  of  the  contract  rescis¬ 
sion  at  the  same  time  as  the  Contractor  and 


Invited  to  attend  the  hearing  and  present 
Its  views.  The  time  and  place  of  the  hearing 
will  be  coordinated  with  the  tribe.  If  agree¬ 
ment  on  corrective  measures  Is  not  reached 
at  the  hearing  the  Contracting  Officer  shall 
within  30  calendar  days  from  the  date  of  the 
hearing  reduce  the  Issues  to  writing  and  mall 
or  otherwise  furnish  a  copy  thereof  to  the 
Contractor  who  may  appeal  the  issues  as 
provided  for  In  43  CFR  Part  4. 

(c)  When  there  Is  no  Immediate  threat  to 
safety  the  Contracting  Officer  shall  provide 
written  notice  to  the  Contractor  of  Intent  to 
rescind  the  contract  which  will  Include  the 
reason  why  contract  reclssion  is  contem¬ 
plated.  what  corrective  measures  are  con¬ 
sidered  necessary  and  a  reasonable  time 
period  In  which  corrective  measure  must  be 
accomplished.  Should  the  Contractor  not 
take  corrective  action  within  the  time  spec¬ 
ified,  the  Contracting  Officer  may  rescind 
the  contract:  Provide  that  the  Contractor 
has  a  right  to  a  hearing  and  appeal  as  pro¬ 
vided  In  paragraph  (b)  of  this  clause. 

Clause  No.  18 — Rights  In  data. 

(a)  Subject  data.  As  used  in  this  clause, 
the  term  "Subject  Data”  means  writings, 
sound  recordings,  pictorial  reproductions, 
drawings,  designs  or  other  graphic  repre¬ 
sentations,  procedural  manuals,  forms, 
diagrams,  workflow  charts,  equipment  de¬ 
scriptions,  data  files  and  data  processing  or 
computer  programs,  and  works  of  any  similar 
nature  (whether  or  not  copyrighted  or  copy¬ 
rightable)  which  are  specified  to  be  delivered 
under  this  contract.  The  term  does  not  In¬ 
clude  financial  reports,  cost  analyses,  and 
similar  Information  incidental  to  contract 
administration. 

(b)  Government  rights.  Subject  only  to 
the  provision  of  (c)  below,  the  Government 
may  use,  duplicate  or  disclose  In  any  manner 
and  for  any  purpose  whatsoever,  and  have  or 
permit  other  to  do  so,  all  subject  data 
delivered  under  this  contract. 

(c)  License  to  copyrighted  data.  In  addi¬ 
tion  to  the  Government  rights  as  provided 
in  (b)  above,  with  respect  to  any  Subject 
Data  which  may  be  copyrighted  the  Con¬ 
tractor  agrees  to  and  does  hereby  grant  to 
the  Government  a  royalty-free,  nonexclusive 
and  irrevocable  license  throughout  the  world 
to  use,  duplicate  or  dispose  of  such  data  In 
any  manner  and  for  any  purpose  whatsoever, 
and  to  have  or  permit  others  to  do  6o:  Pro¬ 
vided,  however.  That  such  license  shall  be 
only  to  the  extent  that  the  Contractor  now 
has,  or  prior  to  completion  or  final  settle¬ 
ment  of  this  contract  may  acquire,  the  right 
to  grant  such  license  without  becoming 
liable  to  pay  compensation  to  others  solely 
because  of  such  grant. 

(d)  Relation  to  patents.  Nothing  con¬ 
tained  In  this  clause  shall  Imply  a  license  to 
the  Government  under  any  patent  or  be  con¬ 
strued  as  affecting  the  scope  of  any  license 
or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(e)  Marking  and  Identification.  The  Con¬ 
tractor  shall  mark  all  Subject  Data  with  the 
number  of  this  contract  and  the  name  and 
address  of  the  contractor  or  subcontractor 
who  generated  the  data.  The  Contractor  shall 
not  affix  any  restrictive  markings  upon  any 
Subject  Data,  and  If  such  markings  are  af¬ 
fixed,  the  Government  shall  have  the  right  at 
any  time  to  modify,  remove,  obliterate,  or 
Ignore  any  such  markings. 

(f)  Subcontractor  data.  Whenever  any 
Subject  Data  Is  to  be  obtained  from  a  sub¬ 
contractor  under  this  contract,  the  Contrac¬ 
tor  shall  use  this  same  clause  In  the  subcon¬ 
tract,  without  alteration,  and  no  other  clause 
shall  be  used  to  enlarge  or  diminish  the 
Government’s  rights  In  that  subcontractor 
Subject  Data. 

(g)  Deferred  ordering  and  delivery  of  data. 
The  Government  shall  have  the  right  to 


order,  at  any  time  during  the  performance  of 
this  contract,  or  within  2  years  from  either 
acceptance  of  all  Items  (other  than  data)  to 
be  delivered  under  this  contract  or  termina¬ 
tion  of  this  contract,  whichever  Is  later,  any 
Subject  Data  and  any  data  not  called  for  in 
the  schedule  of  this  contract  but  generated 
In  performance  of  the  contract,  and  the  Con¬ 
tractor  shall  promptly  prepare  and  deliver 
such  data  as  Is  ordered.  If  the  principal  In¬ 
vestigator  Is  no  longer  associated  with  the 
Contractor,  the  Contractor  shall  exercise  its 
best  efforts  to  prepare  and  deliver  such  data 
as  Is  ordered.  The  Government’s  right  to  use 
data  delivered  pursuant  to  this  paragraph  <g) 
shall  be  the  same  as  the  rights  In  Subject 
Data  as  provided  in  (b)  above.  The  Contrac¬ 
tor  shall  be  relieved  of  the  obligation  to 
furnish  data  pertaining  to  an  Item  obtained 
from  a  subcontractor  upon  the  expiration  of 
2  years  from  the  date  he  accepts  such  items. 
When  data,  other  than  Subject  Data,  is 
delivered  pursuant  to  this  paragraph  (g), 
payment  shall  be  made,  by  equitable  adjust¬ 
ment  or  otherwise,  for  converting  the  data 
Into  the  prescribed  form,  reproducing  it  or 
preparing  It  for  delivery. 

Clause  No.  19 — Reporting  of  royalties. 

If  this  contract  Involves  any  royalty  pay¬ 
ments  In  excess  of  *250  or- If  the  amount  of 
any  royalty  payment  In  excess  of  $250  Is  re¬ 
flected  In  the  estimated  cost,  the  Contractor 
shall  report  In  writing  to  the  Contracting 
Officer,  as  soon  as  practicable  during  the  per¬ 
formance  of  this  contract,  the  amount  of  any 
royalties  paid  or  to  be  paid  by  It  directly 
to  others  In  connection  with  the  performance 
of  this  contract,  together  with  (a)  The  names 
and  addresses  of  licensors  to  whom  such  pay¬ 
ments  are  made;  (b)  The  patent  numbers  or 
patents  application  serial  numbers  (with  fil¬ 
ing  dates)  Involved  or  other  Identification  of 
the  basis  of  such  royalties;  and  (c)  Informa¬ 
tion  concerning  the  manner  of  computation 
of  svich  royalties. 

Clause  No.  20 — Authorization  and  consent 

The  Government  hereby  gives  Its  author¬ 
ization  and  consent  for  all  use  and  manu¬ 
facture  of  any  Invention  described  in  and 
covered  by  a  patent  of  the  United  States 
in  the  performance  of  this  contract  or  any 
part  hereof  or  any  amendment  hereto,  or 
any  subcontract  hereunder  (including  any 
lower  tier  subcontract) . 

Clause  No.  21 — Notice  and  assistance  re¬ 
garding  patent  and  copyright  infringement. 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  In  rea¬ 
sonable  written  detail,  each  notice  or  claim 
of  patent  or  copyright  Infringement  based 
on  the  performance  of  thl6  contract  of  which 
the  Contractor  has  knowledge. 

(b)  In  the  event,  of  any  claim  or  suit 
against  the  Government,  on  account  of  any 
alleged  patent  or  copyright  infringement 
arising  out  of  the  performance  of  this  con¬ 
tract  or  out  of  the  use  of  any  supplies  fur¬ 
nished  or  work  or  services  performed  here¬ 
under,  the  Contractor  shall  furnish  to  the 
Government,  when  requested  by  the  Con¬ 
tracting  Officer,  all  evidence  and  information 
In  possession  of  the  Contractor  pertaining  to 
such  suit  or  claim.  Such  evidence  and  in¬ 
formation  shall  be  furnished  at  the  expense 
of  the  Government  except  when  the  Con¬ 
tractor  has  agreed  to  Indemnify  the  Govern¬ 
ment. 

Clause  No.  22 — Publication  and  publicity. 

(a)  Unless  otherwise  specified  in  this  con¬ 
tract,  the  Contractor  is  encouraged  to  pub¬ 
lish  and  make  available  through  accepted 
channels  the  results  of  its  work  under  this 
contract.  A  copy  of  each  article  submitted  by 
the  Contractor  for  publication  shall  be 
promptly  sent  to  the  Project  Officer.  The 
Contractor  shall  also  Inform  the  Project  Offi¬ 
cer  when  the  article  or  other  work  Is  pub¬ 
lished  and  furnish  a  copy  of  It  as  finally 
published. 
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(b)  The  Contractor  shall  acknowledge  the 
support  of  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare  whenever  publicizing  the 
work  under  this  contract  In  any  media.  To 
effectuate  the  foregoing,  the  Contractor  shall 
Include  in  any  publication  resulting  from 
work  performed  under  this  contract  an 
acknowledgment  substantially  as  follows: 

“The  work  upon  which  this  publication  la 
based  was  performed  pursuant  to  Contract 
(insert  number)  with  the  (Insert  name  of 
constituent  agency).  Department  of  Health, 
Education,  and  Welfare.” 

Clause  No.  23 — Patent  rights. 

(a)  Definitions.  As  used  In  this  clause,  the 
term  (1)  “Invention”  or  “Invention  or  dis¬ 
covery”  Includes  any  art,  machine,  manu¬ 
facture,  design,  or  composition  of  matter, 
or  any  new  and  useful  Improvement  thereof, 
or  any  variety  of  plant,  which  Is  or  may  be 
patentable  under  the  Patent  Laws  of  the 
United  States;  and  (2)  “Made,”  when  used 
In  relation  to  any  invention  or  discovery, 
means  the  conception  or  first  actual  or  con¬ 
structive  reduction  to  practice  of  such  in¬ 
vention. 

(b)  Disclosure.  Whenever  an  Invention  or 
discovery  is  made  by  the  Contractor  or  its 
employees  In  the  course  of  or  under  this 
contract,  the  Contractor  shall  Immediately 
give  the  Contractings  Officer  written  notice 
thereof  and  shall  promptly  thereafter  fur¬ 
nish  the  Contracting  Officer  with  complete 
information  thereon,  including  as  a  mini¬ 
mum  (1)  a  complete  written  disclosure  of 
each  such  invention,  and  (2)  Information  in 
writing,  as  soon  as  practicable,  concerning 
the  date  and  Identity  of  any  public  use,  sale, 
or  publication  of  such  Invention  made  by 
or  known  to  the  Contractor. 

(c)  Determination  of  rights.  The  Secre¬ 
tary,  or  his  duly  authorized  representative, 
shall  have  the  sole  and  exclusive  power  to 
determine  whether  or  not,  and  where  a  pat¬ 
ent  application  shall  be  filed  and  to  deter¬ 
mine  the  disposition  of  all  rights  In  any  in¬ 
vention  made  under  this  contract.  Including 
title  to  and  rights  under  any  patent  applica¬ 
tion  or  patent  which  may  issue  thereon.  The 
Secretary,  or  his  duly  authorized  representa¬ 
tive,  may,  upon  the  request  of  the  Con¬ 
tractor,  determine  to  exercise  his  option  to 
waive  rights  to  any  such  invention  in  foreign 
countries.  The  determination  of  the  Secre¬ 
tary,  or  his  duly  authorized  representative, 
on  all  these  matters  shall  be  accepted  as 
final  and  the  provisions  of  the  clause  of  this 
contract  entitled,  “Disputes”  shall  not  apply. 
The  Contractor  shall  use  his  best  efforts  to 
assure  that  all  of  its  employees  who  may  be 
the  Inventors  of  any  such  invention  will 
execute  all  documents  and  do  all  things 
necessary  or  proper  to  effectuate  the  deter¬ 
mination  of  the  Secretary,  or  his  duly  au¬ 
thorized  representative,  to  vest  in  the  Gov¬ 
ernment  the  rights  granted  to  it  under  this 
clause  and  to  enable  the  Government  to 
apply  for  and  prosecute  any  patent  applica¬ 
tion,  in  any  country,  covering  such  invention 
where  the  Government  has  the  right  under 
this  clause  to  file  such  application. 

(d)  Contractor  employees  and  subcontrac¬ 
tors.  The  Contractor  shall: 

( 1 )  Obtain  patent  agreements  to  effectuate 
the  provisions  of  this  clause  from  all  per¬ 
sons  who  perform  any  part  of  the  work  under 
this  contract  and  may  be  reasonably  ex¬ 
pected  to  make  inventions. 

(2)  Insert  In  each  subcontract  having  ex¬ 
perimental,  developmental  or  research  work 
as  one  of  its  purposes,  a  provision  making 
this  clause  applicable  to  the  subcontractor 
and  its  employees. 

(e)  Reports.  The  Contractor  shall  furnish 
the  Contracting  Officer,  in  addition  to  the 
Information  called  for  in  paragraph  (b)  of 
this  clause: 

(1)  Interim  reports  on  the  first  anniversary 
of  the  contract,  where  extended  or  renewed. 


and  every  year  thereafter  listing  an  inven¬ 
tions  made  during  the  period,  whether  or 
not  previously  reported,  or  certifying  that 
no  Inventions  were  made  during  the  applica¬ 
ble  period;  and 

(2)  A  final  report,  prior  to  final  settlement 
of  this  contract,  listing  all  such  inventions 
made  In  the  course  of  or  under  this  contract, 
including  all  those  previously  listed  in  in¬ 
terim  reports,  or  certifying  that  there  are  no 
such  unreported  inventions. 

(f)  Withholding  payment  for  failure  to 
comply.  At  any  time  during  the  performance 
of  this  contract,  the  Contracting  Officer  may 
direct  that  payment  be  withheld  in  the 
amount  of  10  percent  of  the  total  amount 
obligated  by  the  Government  with  respect  to 
this  contract  or  $10,000  whichever  Is  less.  If 
the  Contracting  Officer  determines  that  the 
Contractor  has  filed  to  furnish  any  of  the 
written  notices,  disclosures,  or  reports  re¬ 
quired  by  paragraphs  (b)  and  (e)  above, 
until  such  time  as  the  Contractor  shall  have 
corrected  such  failure.  The  withholding  of 
any  amount  or  subsequent  payment  thereof 
to  the  Contractor  or  the  failure  to  withhold 
any  amount  shall  not  be  construed  as  a 
waiver  of  any  rights  accruing  to  the  Govern¬ 
ment  under  the  contract.  This  paragraph 
shall  not  be  construed  as  requiring  the  Con¬ 
tractor  to  withhold  any  amounts  from  a  sub¬ 
contractor  to  enforce  compliance  with  the 
patent  provisions  of  a  subcontract. 

(g)  Acknowledgement.  With  respect  to  any 
patent  application  on  any  Invention  made 
in  the  course  of  or  under  this  contract,  the 
Contractor  shall  incorporate  In  the  first  para¬ 
graph  of  the  patent  specification,  and  promi¬ 
nently  in  any  patent  Issued  thereon,  the  fol¬ 
lowing  statement: 

“The  Invention  described  herein  was  made 
in  the  course  of  or  under  a  contract  with  the 
U.S.  Department  of  Health,  Education,  and 
Welfare.” 

Clause  No.  24 — Key  personnel. 

Where  “key  personnel”  have  been  identified 
in  this  contract,  it  has  been  determined  that 
such  named  personnel  are  necessary  for  the 
successful  performance  of  the  work  under 
this  contract;  and  the  Contractor  agrees  to 
assign  such  personnel  to  the  performance  of 
the  work  under  this  contract,  and  shall  not 
reassign  or  remove  any  of  them  without  the 
consent  of  the  Contracting  Officer.  Whenever, 
for  any  reason,  one  or  more  of  the  afore¬ 
mentioned  personnel  is  unavailable  for  as¬ 
signment  for  work  under  the  contract,  the 
Contractor  shall  immediately  notify  the  Con¬ 
tracting  Officer  to  that  effect  and  shall,  sub¬ 
ject  to  the  approval  of  the  Contracting  Officer 
without  formal  modification  to  the  contract, 
replace  such  personnel  with  personnel  of  sub¬ 
stantially  equal  ability  and  qualifications. 

Clause  No.  25 — Litigation  and  Claims. 

The  Contractor  shall  give  the  Contracting 
Officer  immediate  notice  in  writing  of  (a) 
any  action.  Including  any  proceeding  before 
an  administrative  agency,  filed  against  the 
Contractor  arising  out  of  the  performance  of 
this  contract,  Including,  but  not  limited  to, 
the  performance  of  any  subcontract  here¬ 
under;  and  (b)  any  claim  against  the  Con¬ 
tractor  the  cost  and  expense  of  which  is  al¬ 
lowable  under  the  clause  entitled  “Allowable 
Cost.”  except  as  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  shall  fur¬ 
nish  immediately  to  the  Contracting  Officer 
copies  of  all  pertinent  papers  received  by 
the  Contractor  with  respect  to  such  action 
or  claim.  To  the  extent  not  In  conflict  with 
any  applicable  policy  of  Insurance,  the  Con¬ 
tractor  may,  with  the  Contracting  Officer’s 
approval,  settle  any  such  action  or  claim.  If 
required  by  the  Contracting  Officer,  the  Con- 
tractor  shall  (a)  effect  an  assignment  and 
subrogation  in  favor  of  the  Government  of 
all  the  Contractor’s  rights  and  claims  (ex¬ 
cept  those  against  the  Government)  arising 


out  of  any  such  action  or  claim  against  the 
Contractor;  and  (b)  authorize  representa¬ 
tives  of  the  Government  to  settle  or  defend 
any  such  action  or  claim  and  to  represent 
the  Contractor  in,  or  to  take  charge  of  any 
action.  If  the  settlement  or  defense  of  an 
action  or  claims  is  undertaken  by  the  Gov¬ 
ernment,  the  Contractor  shall  furnish  all 
reasonable  assistance  in  effecting  a  settle¬ 
ment  or  asserting  a  defense.  Where  an  action 
against  the  Contractor  is  not  covered  by  a 
policy  of  Insurance,  the  Contractor  shall, 
with  the  approval  of  the  Contracting  Officer, 
proceed  with  the  defense  of  the  action  in 
good  faith.  The  Government  shall  not  be 
liable  for  the  expense  of  defending  any  ac¬ 
tion  or  for  any  costs  resulting  from  the  lass 
thereof,  to  the  extent  that  the  Contractor 
would  have  been  compensated  by  Insurance 
which  was  required  by  law  or  regulation  or 
by  written  direction  of  the  Contracting  Of¬ 
ficer,  but  which  the  Contractor  failed  to 
secure  through  its  own  fault  or  negligence. 

In  any  event,  unless  otherwise  expressly 
provided  in  this  contract,  the  Contractor 
shall  not  be  reimbursed  or  indemnified  by  the 
Government  for  any  liability  loss,  cost  or  ex¬ 
pense,  which  the  Contractor  may  incur  or 
be  subject  to  by  reason  of  any  loss,  injury, 
or  damage,  to  the  person  or  to  real  or  person¬ 
al  property  of  any  third  parties  as  may  accrue 
during,  or  arise  from,  the  performance  of  this 
contract. 

Clause  No.  26 — Indemnity  and  insurance. 

(a)  The  Contractor  shall  indemnify  and 
save  and  keep  harmless  the  Government 
against  any  or  all  loss,  cost,  damage,  claim, 
expense  or  liability  whatsoever,  because  of 
accident  or  injury  to  persons  or  property  or 
others  occurring  in  connection  with  any  pro¬ 
gram  included  as  a  part  of  this  contract,  by 
providing  where  applicable,  the  insurance 
described  below: 

(b)  The  Contractor  shall  secure,  pay  the 
premium  for,  and  keep  in  force  until  the 
expiration  of  this  contract,  or  any  renewal 
period  thereof.  Insurance  as  provided  below. 
Such  Insurance  policies  shall  specifically  in¬ 
clude  a  provision  stating  the  liability  as¬ 
sumed  by  the  Contractor  under  this  contract. 

(1)  Workman's  compensation  Insurance  as 
required  by  laws  of  the  state. 

(2)  Owner’s  landlord’s  and  tenant’s  bodily 
injury  liability  insurance  with  limits  of  not 
less  than  $50,000  for  each  person  and  $600,000 
for  each  accident. 

(3)  Property  damage  liability  Insurance 
with  limits  of  not  less  than  $25,000  for  each 
accident. 

(4)  Automobile  bodily  Injury  liability  in¬ 
surance  with  limits  of  not  less  than  $50,000 
for  each  person,  and  $500,000  for  each  acci¬ 
dent  and  property  damage  liability  Insurance 
with  a  limit  of  not  less  than  $5,000  for  each 
accident. 

(5)  Pood  products  liability  Insurance  with 
limits  of  not  less  than  $50,000  for  each  per¬ 
son  and  $500,000  for  each  accident. 

(6)  Medical  malpractice  Insurance  where 
medical,  professional  services  are  Involved. 

(6)  Other  insurance  not  specifically  men¬ 
tioned  when  required. 

(c)  Each  policy  of  Insurance  shall  contain 
an  endorsement  providing  that  cancellation 
by  the  Insurance  company  shall  not  be  effec¬ 
tive  unless  a  copy  of  the  cancellation  is 
mailed  (registered)  to  the  Contracting  Offi¬ 
cer  30  days  prior  to  the  effective  date  of  can¬ 
cellation. 

(d)  A  certificate  of  each  policy  of  Insur¬ 
ance,  and  any  changed  therein,  shall  be  fur¬ 
nished  to  the  Contracting  Officer  immediately 
upon  receipt  from  the  Insurance  company. 

(e)  Insurance  companies  of  the  Contractor 
shall  be  satisfactory  to  the  Contracting  Offi¬ 
cer.  When  in  his  opinion  an  Insurance  com¬ 
pany  is  not  satisfactory  for  reasons  that  will 
be  stated,  the  Contractor  shall  provide  ln- 
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surance  through  companies  that  are  satis¬ 
factory  to  the  Contracting  Officer. 

(f)  Each  policy  of  Insurance  shall  contain 
a  provision  that  the  Insurance  carrier  waives 
any  rights  it  may  have  to  raise  as  a  defense 
the  tribe’s  sovereign  Immunity  from  suit,  but 
such  waiver  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within  the 
coverage  and  limits  of  the  policy  of  Insur¬ 
ance.  The  policy  shall  contain  no  provision, 
either  express  or  Implied,  that  will  serve  to 
authorize  or  empower  the  Insurance  carrier 
to  waive  or  otherwise  limit  the  tribe’s  sov¬ 
ereign  immunity  outside  or  beyond  the  cov¬ 
erage  and  limits  of  the  policy  Insurance. 

Clause  No.  27 — Overtime. 

Except  as  authorized  by  Section  1-12.102-6 
of  the  Federal  Procurement  Regulations  as 
in  effect  on  the  effective  date  of  this  con¬ 
tract  or  otherwise  provided  In  this  contract, 
the  Contractor  shall  not  perform  overtime 
work  under  or  in  connection  with  this  con¬ 
tract  for  which  premium  compensation  Is 
required  to  be  paid,  without  specific  written 
approval  from  the  Contracting  Officer. 

Clause  No.  28 — Foreign  travel. 

Foreign  travel  shall  not  be  performed  with¬ 
out  the  prior  written  approval  of  the  Con¬ 
tracting  Officer.  As  used  In  this  clause  "For¬ 
eign  Travel"  means  travel  outside  the  United 
8tates,  Its  Territories  and  Possessions,  and 
Canada. 

Clause  No.  29 — Questionnaires  and  surveys. 

In  the  event  the  performance  of  this  con¬ 
tract  Involves  the  collection  of  Information 
upon  Identical  Items  from  10  or  more  per¬ 
sons,  other  than  Federal  employees,  the  Con¬ 
tractor  shall  obtain  written  approval  from 
the  Contracting  Officer,  prior  to  the  use 
thereof,  of  any  forms,  schedules,  question¬ 
naires,  survey  plans  or  other  documents,  and 
any  revisions  thereto,  Intended  to  be  used 
in  such  collection 

Clause  No.  30 — Printing. 

Unless  otherwise  specified  in  this  contract, 
the  Contractor  shall  not  engage  in,  nor  sub¬ 
contract  for,  any  printing  (as  that  term  Is 
defined  In  title  I  of  the  Government  Printing 
and  Binding  Regulations  In  effect  on  the 
effective  date  of  this  contract)  In  connection 
with  the  performance  of  work  under  this 
contract:  Provided,  however,  That  perform¬ 
ance  of  a  requirement  under  this  contract 
Involving  the  reproduction  of  less  than  5,000 
production  units  of  any  one  page  or  less  than 
26,000  production  units  In  the  aggregate  of 
multiple  pages,  will  not  be  deemed  to  be 
printing.  A  production  unit  Is  defined  as  one 
sheet,  Bize  8  by  10%  Inches,  one  side  only, 
one  color. 

Clause  No.  31 — Services  of  consultants. 

Except  as  otherwise  expressly  provided 
elsewhere  in  this  contract,  and  notwith¬ 
standing  the  provisions  of  the  clause  of  this 
contract  entitled  "Subcontracting,”  the  prior 
written  approval  of  the  Contracting  Officer 
shall  be  required : 

(a)  Whenever  any  employee  of  the  Con¬ 
tractor  is  to  be  reimbursed  as  a  “consultant" 
under  this  contract;  and 

(b)  For  the  utilization  of  the  services  of 
any  consultant  under  this  contract  exceed¬ 
ing  the  daily  rate  set  forth  elsewhere  In  this 
contract  or.  If  no  amount  is  set  forth,  $100, 
exclusive  of  travel  costs,  or  where  the  services 
of  any  consultant  under  this  contract  will 
exceed  10  days  In  any  calendar  year.  When¬ 
ever  Contracting  Officer  approval  is  required, 
the  Contractor  will  obtain  and  furnish  to  the 
Contracting  Officer  Information  concerning 
the  need  for  such  consultant  services  and 
the  reasonableness  of  the  fees  to  be  paid. 
Including,  but  not  limited  to,  whether  fees 
to  be  paid  to  any  consultant  exceed  the  low¬ 
est  fee  charged  by  such  consultant  to  others 
for  performing  consultant  services  of  a  sim¬ 
ilar  nature. 

Clause  No.  32 — Assignment  of  claims. 

(a)  Pursuant  to  the  provisions  of  the  As¬ 
signment  of  Claims  Act  of  1940,  as  amended 


(31  U.S.C.  803,  41  UJ3.C.  15) ,  if  this  contract 
provides  for  payments  aggregating  $1,000  or 
more,  claims  for  moneys  due  or  to  become 
due  the  Contractor  from  the  Government 
under  this  contract  may  be  assigned  to  a 
bank,  trust  company,  or  other  financing  in¬ 
stitution,  including  any  Federal  lending 
agency,  and  may  thereafter  be  further  as¬ 
signed  and  reassigned  to  any  such  insti¬ 
tution.  Any  such  assignment  or  reassignment 
shall  cover  all  amounts  payable  under  this 
contract  and  not  already  paid,  and  shall  not 
be  made  to  more  than  one  party,  except  that 
any  such  assignment  or  reassignment  may 
be  made  to  one  party  as  agent  or  trustee  for 
two  or  more  parties  participating  In  such 
financing.  Unless  otherwise  provided  In  this 
contract,  payment  to  assignee  of  any  moneys 
due  or  to  become  due  under  this  contract 
shall  not,  to  the  extent  provided  In  said  Act, 
as  amended,  be  subject  to  reduction  or  setoff. 
(The  preceding  sentence  applies  only  if  this 
contract  Is  made  In  time  of  war  or  national 
emergency  as  defined  in  said  Act  and  is  with 
the  Department  of  Defense,  the  General  Serv¬ 
ices  Administration,  the  Atomic  Energy 
Commission,  the  National  Aeronautics  and 
Space  Administration,  the  Federal  Aviation 
Agency,  or  any  other  department  or  agency 
of  the  United  States  designated  by  the  Presi¬ 
dent  pursuant  to  Clause  4  of  the  proviso  of 
section  1  of  the  Assignment  of  Claims  Act 
of  1940,  as  amended  by  the  Act  of  May  15, 
1951,  65  Stat.  41.) 

(b)  In  no  event  shall  copies  of  this  con¬ 
tract  or  of  any  plans,  specifications,  or  other 
similar  documents  relating  to  work  under 
this  contract.  If  marked  "Top  Secret,”  "Se¬ 
cret,”  or  “Confidential,”  be  furnished  to  any 
assignee  of  any  claim  arising  under  this 
contract  or  to  any  other  person  not  entitled 
to  receive  the  same.  However,  a  copy  of  any 
part  or  all  of  this  contract  so  marked  may 
be  furnished,  or  any  information  contained 
therein  may  be  disclosed,  to  such  assignee 
upon  the  prior  written  authorization  of  the 
Contracting  Officer. 

Clause  No.  33 — Contract  Work  Hours 
Standards  Act — overtime  compensation. 

This  contract,  to  the  extent  that  It  Is  of 
a  character  specified  In  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327-330),  Is 
subject  to  the  following  provisions  and  to 
all  other  applicable  provisions  and  excep¬ 
tions  of  such  Act  and  the  regulations  of  the 
Secretary  of  Labor  thereunder. 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or  in¬ 
volve  the  employment  of  laborers  or  mechan¬ 
ics  shall  require  or  permit  any  laborer  or  me¬ 
chanic  In  any  workweek  In  which  he  Is 
employed  on  such  work  to  work  In  excess  of 
eight  hours  In  any  calendar  day  or  In  excess 
of  forty  hours  In  such  workweek  on  work 
subject  to  the  provisions  of  the  Contract 
Work  Hours  Standards  Act  unless  such  la¬ 
borer  or  mechanic  receives  compensation  at 
a  rate  not  less  than  one  and  one-half  times 
his  basic  rate  of  pay  for  all  such  hours 
worked  In  excess  of  eight  hours  in  any  cal¬ 
endar  day  or  In  excess  of  forty  hours  in  such 
workweek,  whichever  is  the  greater  number 
of  overtime  hours. 

(b)  Violation;  liability  for  unpaid  wages; 
liquidated  damages.  In  the  event  of  any  vi¬ 
olation  of  the  provisions  of  paragraph  (a), 
the  Contractor  and  any  subcontractor  re¬ 
sponsible  therefor  shall  be  liable  to  any  af¬ 
fected  employee  for  his  unpaid  wages.  In  ad¬ 
dition,  such  Contractor  and  subcontractor 
shall  be  liable  to  the  United  States  for  liqui¬ 
dated  damages.  Such  liquidated  damages 
shall  be  computed  with  respect  to  each  in¬ 
dividual  laborer  or  mechanic  employed  in 
violation  of  the  provisions  of  paragraph  (a) 
in  the  sum  of  $10  for  each  calendar  day  on 
which  such  employee  was  required  or  per¬ 
mitted  to  be  employed  on  such  work  In  ex¬ 


cess  of  eight  hours  or  In  excess  of  the 
standard  workweek  of  forty  hours  without 
payment  of  the  overtime  wages  required  by 
paragraph  (a). 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Contracting  Officer 
may  withhold  from  the  Government  Prime 
Contractor,  from  any  moneys  payable  on  ac¬ 
count  of  work  performed  by  the  Contractor 
or  subcontractor,  such  sums  as  may  admin¬ 
istratively  be  determined  to  be  necessary  to 
satisfy  any  liabilities  of  such  Contractor  or 
subcontractor  for  unpaid  wages  and  liqui¬ 
dated  damages  as  provided  in  the  provisions 
of  paragraph  (b) . 

(d)  Subcontracts.  The  Contractor  shall  in¬ 
sert  paragraphs  (a)  through  (d)  of  this 
clause  in  all  subcontracts,  and  shall  require 
their  Inclusion  In  all  subcontracts  for  any 
tier. 

(e)  Records.  The  Contractor  shall  main¬ 
tain  payroll  records  containing  the  Informa¬ 
tion  specified  In  29  CFR  516.2(a).  Such  rec¬ 
ords  shall  be  preserved  for  three  years  from 
the  completion  of  the  contract. 

Clause  No.  34 — Walsh-Healey  Public  Con¬ 
tracts  Act. 

If  this  contract  is  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  or 
equipment  In  an  amount  which  exceeds  or 
may  exceed  $10,000  and  Is  otherwise  subject 
to  the  Walsh-Healey  Public  Contracts  Act,  as 
amended  (41  UB.  Code  35-46),  there  are 
hereby  Incorporated  by  reference  all  repre¬ 
sentations  and  stipulations  required  by  said 
Act  and  regulations  issued  thereunder  by  the 
Secretary  of  Labor,  such  representations  and 
stipulations  being  subject  to  all  applicable 
rulings  and  interpretations  of  the  Secretary 
of  Labor  which  are  nor  or  may  hereafter  be 
in  effect. 

Clause  No.  35 — Equal  opportunity. 

During  the  performance  of  this  contract, 
the  Contractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em¬ 
ployment  because  of  age,  religion,  or  sex.  The 
Contractor  will  take  affirmative  action  to  en¬ 
sure  that  applicants  are  employed,  and  that 
employees  are  treated  during  employment, 
without  regard  to  their  age,  religion,  or  sex. 
Such  action  shall  include,  but  not  be  limited 
to  the  following:  Employment,  up-grading, 
demotion,  or  transfer;  recruitment  or  re¬ 
cruitment  advertising;  payoff  or  termina¬ 
tion;  rates  of  pay  or  other  forms  of  compen¬ 
sation;  and  selection  for  training,  including 
apprenticeship. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
or  on  behalf  of  the  Contractors  state  that  all 
qualified  applicants  will  receive  considera¬ 
tion  for  employment  without  regard  Jto  age, 
religion  or  sex. 

(c)  The  Contractor  will  include  the  provi¬ 
sions  of  paragraphs  (a)  through  (b)  in  every 
subcontract  or  purchase  order,  so  that  such 
provisions  will  be  binding  upon  each  sub¬ 
contractor  or  vendor.  The  Contractor  will 
take  such  action  which  respect  to  any  sub¬ 
contract  or  purchase  order  as  the  contracting 
agency  may  direct  as  a  means  of  enforcing 
such  provisions,  including  sanctions  for  non- 
compliance:  Provided,  however,  That  in  the 
event  the  Contractor  becomes  Involved  in.  or 
Is  threatened  with  litigation  with  subcon¬ 
tractor  or  vendor  as  a  result  of  such  direction 
by  the  contracting  agency,  the  Contractor 
may  request  the  United  States  to  enter  into 
such  litigation  to  protect  the  interest  of  the 
United  States. 

Clause  No.  36 — Civil  Rights  Act  of  1964. 

The  Equal  Opportunity  clause  of  this  con¬ 
tract  applies  except  where  It  conflicts  with 
Sections  701(b)(1)  and  703(1)  of  Title  VII 
of  the  Civil  Rights  Act  of  1964,  78  Stat.  253. 
257,  45  U.S.C.  200e,  which  pertains  to  Indian 
tribes  as  employers  and  to  preferential 
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treatment  In  employment  given  to  Indians 
residing  on  or  near  reservations. 

Clause  No.  37 — Certificate  ol  nonsegregated 
facilities. 

By  signing  the  contract  the  Contractor 
certifies  that  he  does  not  maintain  or  pro¬ 
vide  for  his  employees  any  segregated  facili¬ 
ties  at  any  of  his  establishments,  and  that 
he  does  not  permit  his  employees  to  perform 
their  services  at  any  location,  under  his  con¬ 
trol,  where  segregated  facilities  are  main¬ 
tained.  He  certifies  further  that  he  will  not 
maintain  or  provide  for  his  employees  any 
segregated  facilities  at  any  of  his  establish¬ 
ments,  and  that  he  will  not  permit  his  em¬ 
ployees  to  perform  their  services  at  any  loca¬ 
tion,  under  his  control,  where  segregated 
facilities  are  maintained.  The  Contractor 
agrees  that  a  breach  of  this  certification  is 
a  violation  of  the  Equal  Opportunity  clause 
in  this  contract.  As  used  in  this  certification, 
the  term  “segregated  facilities”  means  any 
waiting  rooms,  work  areas,  rest  rooms  and 
wash  rooms,  restaurants  and  other  eating 
areas,  time  clocks,  locker  rooms  and  other 
storage  or  dressing  areas,  parking  lots,  drink¬ 
ing  fountains,  recreation  or  entertainment 
areas,  transportation,  and  housing  facilities 
provided  for  employees  which  are  segregated 
by  explicit  directive  or  are  In  fact  segregated 
on  the  basis  of  race,  color,  religion,  or  na¬ 
tional  origin,  because  of  habit,  local  custom, 
or  otherwise.  He  further  agrees  that  (except 
where  has  obtained  Identical  certifications 
from  proposed  subcontractors  for  specific 
time  periods)  he  will  obtain  identical  certi¬ 
fications  from  proposed  subcontractors  prior 
to  the  award  of  subcontracts  exceeding 
310,000  which  are  not  exempt  from  the  pro¬ 
visions  of  the  Equal  Opportunity  clause;  that 
he  will  retain  such  certifications  In  his  files; 
and  that  he  will  forward  the  following  notice 
to  such  proposed  subcontractors  (except 
where  the  proposed  subcontractors  have  sub¬ 
mitted  Identical  certifications  for  specific 
time  periods) : 

Notice  to  prospective  subcontractors  of  re¬ 
quirement  for  certifications  of  nonsegregated 
facilities. 

A  certification  of  Nonsegregated  Facilities 
must  be  submitted  prior  to  the  award  of  a 
subcontract  exceeding  $10,000  which  Is  not 
exempt  from  the  provisions  of  the  Equal 
■■Opportunity  clause.  The  certification  may  be 
submitted  either  for  each  subcontract  or  for 
all  subcontracts  during  a  period  (l.e.,  quar¬ 
terly,  semi-annually,  or  annually). 

Clause  No.  38 — Convict  labor. 

In  connection  with  the  performance  of 
work  under  this  contract,  the  Contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  imprisonment  at  hard  labor. 

Clause  No.  39 — Officials  not  to  benefit. 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  contract,  or  to  any 
benefit  that  .may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend 
to  this  contract  If  made  with  a  corporation 
for  its  general  benefit. 

Clause  No.  40 — Covenant  against  contin¬ 
gent  fees. 

The  Contractor  warrants  that  no  person 
or  selling  agency  has  been  employed  or  re¬ 
tained  to  solicit  or  secure  this  contract  upon 
an  agreement  or  understanding  for  a  com¬ 
mission,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona 
fide  established  commercial  or  selling  agen¬ 
cies  maintained  by  the  Contractor  for  the 
purpose  of  securing  business.  For  breach  or 
violation  of  this  warranty  the  Government 
shall  have  the  right  to  annul  this  contract 
without  liability  or  In  Its  discretion  to  deduct 
from  the  contract  price  or  consideration,  or 
otherwise  recover,  the  full  amount  of  such 
commission,  percentage,  brokerage,  or  con¬ 
tingent  fee. 


Clause  No.  41 — Buy  American  Act  supply 
and  service  contracts. 

(a)  In  acquiring  end  products,  the  Buy 
American  Act  (41  UJ9.  Code  lOa-d)  provides 
that  the  Government  give  preference  to 
domestic  source  end  products.  For  the  pur¬ 
pose  of  this  clause: 

(I)  “Components"  means  those  articles, 
materials,  and  supplies  which  are  directly 
Incorporated  In  the  end  products; 

(II)  “End  products”  means  those  articles, 
materials,  and  supplies  which  are  to  be 
acquired  under  this  contract  for  public  use; 
and 

(hi)  A  “domestic  source  end  product” 
means  (A)  an  unmanufactured  end  product 
which  has  been  mined  or  produced  In  the 
United  States  and  (B)  an  end  product  manu¬ 
factured  In  the  United  States  If  the  cost  of 
the  components  thereof  which  are  mined, 
produced,  or  manufactured  In  the  United 
States  exceeds  50  percent  of  the  cost  of  all 
Its  components.  For  the  purposes  of  this 
(a)  (111)  (B),  components  of  foreign  origin  of 
the  same  type  or  kind  as  the  products  re¬ 
ferred  to  In  (b)  (11)  or  (ill)  of  this  clause 
shall  be  treated  as  components  mined,  pro¬ 
duced,  or  manufactured  In  the  United  States. 

(b)  The  Contractor  agrees  that  there  will 
be  delivered  under  this  contract  only  do¬ 
mestic  source  end  products,  except  end 
products: 

(I)  Which  are  for  use  outside  the  United 
States; 

(II)  Which  the  Government  determines  are 
not  mined,  produced,  or  manufactured  In  the 
United  States  In  sufficient  and  reasonably 
available  commercial  quantities  and  of  a 
satisfactory  quality; 

(III)  As  to  which  the  Secretary  determines 
the  domestic  preference  to  be  inconsistent 
with  the  public  interest;  or 

(Iv)  As  to  which  the  Secretary  determines 
the  cost  to  the  Government  to  be  unreason¬ 
able. 

(The  foregoing  requirements  are  admin¬ 
istered  in  accordanoe  with  Executive  Order 
No.  10582,  dated  December  17, 1954.) 

Clause  No.  42 — Utilization  of  small  busi¬ 
ness  concerns. 

(a)  It  Is  the  policy  of  the  Government  as 
declared  by  the  Congress  that  a  fair  pro¬ 
portion  of  the  purchases  and  contracts  for 
supplies  and  services  for  the  Government  be 
placed  with  small  business  concerns. 

(b)  The  Contractor  agrees  to  accomplish 
the  maximum  amount  of  subcontracting  to 
small  business  concerns  that  the  Contractor 
finds  to  be  consistent  with  the  efficient  per¬ 
formance  of  this  contract  and  providing  that 
such  subcontracting  Is  accomplished  In  ac¬ 
cordance  with  the  Indian  Preference  require¬ 
ments  of  the  clause  entitled  “Utilization  of 
Indian  Business  Concerns.” 

Clause  No.  43 — Utilization  of  labor  surplus 
area  concerns. 

(The  Following  clause  Is  applicable  If  this 
contract  exceeds  $6,000.) 

(a)  It  Is  the  policy  of  the  Government  to 
award  contracts  to  labor  surplus  area  con¬ 
cerns  that  (1)  have  been  certified  by  the 
Secretary  of  Labor  (hereafter  referred  to  as 
certified -eligible  concerns  with  first  or  sec¬ 
ond  preferences)  regarding  the  employment 
of  a  proportionate  number  of  disadvantaged 
Individuals  and  have  agreed  to  perform  sub¬ 
stantially  (1)  In  or  near  sections  of  con¬ 
centrated  unemployment  or  underemploy¬ 
ment  or  In  persistent  or  substantial  labor 
surplus  areas  or  (11)  In  other  areas  of  the 
United  States,  respectively,  or  (2)  are  non- 
certlfled  concerns  which  have  agreed  to  per¬ 
form  substantially  In  persistent  or  substan¬ 
tial  labor  surplus  areas,  where  this  can  be 
done  consistent  with  the  efficient  perform¬ 
ance  of  the  contract  and  at  prices  no  higher 
than  are  obtainable  elsewhere.  The  Con¬ 
tractor  agrees  to  use  his  best  efforts  to  place 


his  subcontracts  In  accordance  with  this 
policy. 

(b)  In  complying  with  paragraph  (a)  of 
this  clause  and  with  paragraph  (b)  of  the 
clause  of  this  contract  entitled  “Utilization 
of  Small  Business  Concerns"  the  Contractor 
In  placing  his  subcontracts  shall  observe  the 
following  order  of  preference  (1)  Indian- 
owned  firms;  (2)  certified -eligible  concerns 
with  a  first  preference  which  are  also  small 
business  concerns;  (3)  other  certified -eli¬ 
gible  concerns  with  a  first  preference;  (4) 
certlfled-ellglble  concerns  with  a  second 
preference  which  are  also  small  business 
concerns;  (5)  other  certlfled-ellglble  con¬ 
cerns  with  a  second  preference;  (6)  persist¬ 
ent  or  substantial  labor  surplus  area  con¬ 
cerns  which  are  also  small  business  con¬ 
cerns;  (7)  other  persistent  or  substantial 
labor  surplus  area  concerns;  and  (8)  small 
business  concerns  which  are  not  labor  sur¬ 
plus  area  concerns. 

Clause  No.  44 — Utilization  of  minority 
business  enterprises. 

(a)  It  is  the  policy  of  the  Government 
that  minority  business  enterprises  shall  have 
the  maximum  practicable  opportunity  to 
participate  In  the  performance  of  Govern¬ 
ment  contracts. 

(b)  The  Contractor  agrees  to  use  his  best 
efforts  to  carry  out  this  policy  In  the  award 
of  his  subcontracts  to  the  fullests  extent 
consistent  with  efficient  performance  of  this 
contract.  As  used  in  this  contract,  the  term 
“minority  business  enterprise”  means  a 
business,  at  least  50  percent  of  which  Is 
owned  by  minority  group  members  or,  In 
case  of  publicly  owned  businesses,  at  least  51 
percent  of  the  stock  of  which  Is  owned  by 
minority  group  members.  For  the  purposes 
of  this  definition,  minority  group  members 
are  Negroes,  Spanish-speaking  American 
persons,  American -Orientals,  Amerlcaa-In- 
dlans,  Amerlcan-Esklmos,  and  American 
Aleuts.  However  to  be  consistent  with  the 
Indian  preference  provisions  of  Pub.  L.  93  - 
638,  the  last  three  minorities  Identified  In 
the  preceding  sentence  will  be  given  prefer¬ 
ence  over  any  others  In  accordance  with 
the  clause  entitled,  “Utilization  of  Indian 
Business  Concerns.”  Contractors  may  rely 
on  written  representations  by  subcontrac¬ 
tors  regarding  their  status  as  minority  busi¬ 
ness  enterprises  In  lieu  of  an  Independent 
Investigation. 

Clause  No.  45 — Utilization  of  Indian  busi¬ 
ness  concerns. 

(a)  As  used  in  this  clause,  the  term  In¬ 
dian  Business  Concerns  means  an  Indian 
organization  as  defined  In  Section  4  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act,  Pub.  L.  93-638  or  an  Indian- 
owned  economic  enterprise  as  defined  In 
Section  3  of  the  Indian  Financing  Act  of  1974 
(88  Stat.  77). 

(b)  The  contractor  agrees  to  give  prefer¬ 
ence  to  Indian  business  concerns  In  the 
awarding  of  any  subcontracts  entered  into 
under  the  contract  consistent  with  the  effi¬ 
cient  performance  of  the  contract. 

Clause  No.  46 — Payment  of  Interest  on  con¬ 
tractors’  claims. 

(a)  If  an  appeal  Is  filed  by  the  contractor 
from  a  final  decision  of  the  Contracting  Offi¬ 
cer  under  the  Disputes  clause  of  this  con¬ 
tract,  denying  a  claim  arising  under  the 
contract,  simple  Interest  on  the  amount  of 
the  claim  finally  determined  owed  by  the 
Government  shall  be  payable  to  the  Contrac¬ 
tor.  Such  Interest  shall  be  at  the  rate  deter¬ 
mined  by  the  Secretary  of  the  Treasury  pur¬ 
suant  to  Pub.  L.  92-41,  86  Stat.  97,  from  the 
date  the  Contractor  furnishes  to  the  Con¬ 
tracting  Officer  his  written  appeal  under  the 
Disputes  clause  of  this  contract,  to  the  date 
of  (1)  a  final  Judgment  by  a  court  of  com¬ 
petent  Jurisdiction,  or  (2)  mailing  to  the 
Contractor  of  a  supplemental  agreement  for 
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execution  either  confirming  completed  nego¬ 
tiations  between  the  parties  or  carrying  out 
a  decision  of  a  board  of  contract  appeals. 

(b)  Notwithstanding  (a),  above,  (1)  Inter¬ 
est  shall  be  applied  only  from  the  date  pay¬ 
ment  was  due,  if  such  date  Is  later  than  the 
filing  of  appeal,  and  (3)  Interest  shall  not 
be  paid  for  any  period  of  time  that  the  Con¬ 
tracting  Officer  determines  the  Contractor 
has  unduly  delayed  In  pursuing  his  remedies 
before  a  board  of  contract  appeals  or  a  court 
of  competent  Jurisdiction. 

Clause  No.  47 — Listing  of  employment 
openings. 

(TTils  clause  Is  applicable  pursuant  to  41 
CFR  60-260  If  this  contract  Is  for  42,600  or 
more.) 

(a)  The  Contractor  agrees,  In  order  to  pro¬ 
vide  special  emphasis  to  the  employment  of 
qualified  disabled  veterans  and  veterans  of 
the  Vietnam  era,  that  all  suitable  employ¬ 
ment  openings  of  the  Contractor  which  exist 
at  the  time  of  the  execution  of  this  contract 
and  those  which  occur  during  the  perform¬ 
ance  of  this  contract,  Including  those  not 
generated  by  this  contract  and  Including 
those  occurring  at  an  establishment  other 
than  the  one  wherein  the  contract  Is  being 
performed  but  excluding  those  of  Independ¬ 
ently  operated  corporate  affiliates,  shall  be 
offered  for  listing  at  an  appropriate  local 
office  of  the  State  employment  service  system 
wherein  the  opening  occurs  and  to  provide 
such  reports  to  such  local  office  regarding  em¬ 
ployment  openings  and  hires  as  may  be  re¬ 
quired;  Provided,  That  If  this  contract  Is  for 
lees  than  410,000  or  If  It  Is  with  a  State  or 
local  government  the  reports  set  forth  In 
paragraphs  (c)  and  (d)  are  not  required. 

(b)  Listing  of  employment  openings  with 
the  employment  service  system  pursuant  to 
this  clause  shall  be  made  at  least  concur¬ 
rently  with  the  use  of  any  other  recruitment 
service  or  effort  and  shall  involve  the  normal 
obligations  which  attach  to  the  placing  of  a 
bona  fide  Job  order.  Including  the  acceptance 
of  referrals  of  veterans  and  nonveterans.  This 
listing  of  employment  openings  does  not  re¬ 
quire  the  hiring  of  any  particular  Job  appli¬ 
cant  or  from  any  particular  group  of  Job  ap¬ 
plicants,  and  nothing  herein  is  Intended  to 
relieve  the  Contractor  from  any  requirements 
In  any  statutes.  Executive  Orders,  or  regula¬ 
tions  regarding  nondiscrimination  In  employ¬ 
ment. 

(c)  The  reports  required  by  paragraph  (a) 
of  this  clause  shall  include,  but  not  be  lim¬ 
ited  to,  periodic  reports  which  shall  be  filed 
at  least  quarterly  with  the  appropriate  local 
office  or,  where  the  Contractor  has  more  than 
one  establishment  In  a  State,  with  the  central 
office  of  the  State  employment  service.  Such 
reports  shall  Indicate  for  each  establishment 

(1)  the  number  of  individuals  who  were  hired 
during  the  reporting  period,  (11)  the  number 
of  those  hired  who  were  disabled  veterans, 
and  (ill)  the  number  of  those  hired  who  were 
nondisabled  veterans  of  the  Vietnam  era. 
The  Contractor  shall  submit  a  report  within 
30  days  after  the  end  of  each  reporting  period 
wherein  any  performance  is  made  under  this 
contract.  The  Contractor  shall  maintain 
copies  of  the  reports  submitted  until  the 
expiration  of  1  year  after  final  payment  under 
the  contract,  during  which  time  they  shall 
be  made  available,  upon  request,  for  exami¬ 
nation  by  any  authorized  representatives  of 
the  Contracting  Officer  or  of  the  Secretary  of 
Labor. 

(d)  Whenever  the  Contractor  becomes 
contractually  bound  by  the  listing  provisions 
of  this  clause,  he  shall  advise  the  employment 
service  system  In  each  State  wherein  he  has 
establishments  of  the  name  and  location  of 
each  such  establishment  In  the  State.  As 
long  as  the  Contractor  Is  contractually  bound 
to  these  provisions  and  has  so  advised  the 
State  employment  system,  there  Is  no  need 


to  advise  the  State  system  of  subsequent 
contracts.  The  Contractor  may  advise  the 
State  system  when  It  Is  no  longer  bound  by 
this  contract  clause. 

(e)  This  clause  does  not  apply  to  the  list¬ 
ing  of  employment  openings  which  occur  and 
are  filed  outside  of  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

(f)  This  clause  does  not  apply  to  openings 
which  the  Contractor  proposes  to  fill  from 
within  his  own  organization  or  to  fill  pur¬ 
suant  to  a  customary  and  traditional  em¬ 
ployer-union  hiring  arrangement.  This  ex¬ 
clusion  does  not  apply  to  a  particular  opening 
once  an  employer  decides  to  consider  appli¬ 
cants  outside  of  his  own  organization  or  em¬ 
ployer-union  arrangement  for  that  opening. 

(g)  As  used  In  this  clause : 

(1)  “All  suitable  employment  openings’’ 
includes,  but  Is  not  limited  to,  openings 
which  occur  In  the  following  Job  categories: 
Production  and  nonproduction;  plant  and 
office;  laborers  and  mechanics;  supervisory 
and  nonsupervlsory;  technical;  and  executive, 
administrative,  and  professional  openings 
which  are  compensated  on  a  salary  basis  of 
less  than  418,000  per  year.  The  term  includes 
full-time  employment,  temporary  employ¬ 
ment  of  more  than  3  days’  duration,  and 
part-time  employment.  It  does  not  Include 
openings  which  the  Contractor  proposes  to 
fill  from  within  his  own  organization  or  to 
fill  pursuant  to  a  customary  and  traditional 
employer-union  hiring  arrangement. 

(2)  "Appropriate  Office  of  the  State  em¬ 
ployment  service  system’’  means  the  local 
office  of  the  Federal-State  national  system  of 
public  employment  offices  with  assigned  re¬ 
sponsibility  for  serving  the  area  of  the  estab¬ 
lishment  where  the  employment  opening  Is 
to  be  filled,  Including  the  District  of  Colum¬ 
bia,  the  Commonwealth  of  Puerto  Rico, 
Guam,  and  the  Virgin  Islands. 

(3)  “Openings  which  the  Contractor  pro¬ 
poses  to  fill  from  within  his  own  organiza¬ 
tion”  means  employment  openings  for  which 
no  consideration  will  be  given  to  persons 
outside  the  Contractor’s  own  organization 
(Including  any  affiliates,  subsidiaries,  and 
parent  companies),  and  Includes  any  open¬ 
ings  which  the  Contractor  proposes  to  fill 
from  regularly  established  “recall”  or  “re- 
hlre”  lists. 

(4)  “Openings  which  the  Contractor  pro¬ 
poses  •  •  •  to  fill  pursuant  to  a  customary 
and  traditional  employer-union  hiring  ar¬ 
rangement”  means  employment  openings  for 
which  no  consideration  will  be  given  to  per¬ 
sons  outside  of  a  special  hiring  arrangement. 
Including  openings  which  the  Contractor 
proposes  to  fill  from  union  halls,  which  Is 
part  of  the  customary  and  traditional  hiring 
relationship  which  exists  between  the  Con¬ 
tractor  and  representatives  of  his  employees. 

(5)  "Disabled  veteran”  means  a  person  en¬ 
titled  to  disability  compensation  under  laws 
administered  by  the  Veterans  Administra¬ 
tion  for  a  disability  rated  at  30  percentum  or 
more,  or  a  person  whose  discharge  or  release 
from  active  duty  was  for  a  disability  Incurred 
or  aggravated  In  line  of  duty. 

(6)  "Veteran  of  the  Vietnam  era”  means  a 
person  (A)  who  (1)  served  on  active  duty 
with  the  Anhed  Forces  for  a  period  of  more 
than  180  days,  any  part  of  which  occurred 
after  August  6,  1964  and  was  discharged  or 
released  therefrom  with  other  than  a  dis¬ 
honorable  discharge,  or  (11)  was  discharged 
or  released  from  active  duty  for  service- 
connected  disability  If  any  part  of  such  duty 
was  performed  after  August  6,  1964,  and  (B) 
who  was  so  discharged  or  released  within 
the  48  months  preceding  his  application  for 
employment  covered  by  this  clause. 

(h)  If  any  disabled  veteran  or  veteran  of 
the  Vietnam  era  believes  that  the  Contractor 
(or  any  first-tier  subcontractor)  has  failed 
or  refuses  to  comply  with  the  provisions  of 


this  contract  clause  relating  to  giving  spe¬ 
cial  emphasis  in  employment  to  veterans, 
such  veteran  may  file  a  complaint  with  the 
veterans’  employment  representative  at  a 
local  State  employment  service  office  who  will 
attempt  to  Informally  resolve  the  complaint 
and  then  refer  the  complaint  with  a  report 
on  the  attempt  to  resolve  the  matter  to  the 
State  office  of  the  Veterans’  Employment 
Service  of  the  Department  of  Labor.  Such 
complaint  shall  then  be  promptly  referred 
through  the  Regional  Manpower  Administra¬ 
tor  to  the  Secretary  of  Labor  who  shall  In¬ 
vestigate  such  complaint  and  shall  take  such 
action  thereon  as  the  facts  and  circum¬ 
stances  warrant  consistent  with  the  terms  of 
this  contract  and  the  laws  and  regulations 
applicable  thereto. 

Clause  No.  48 — Indian  employment  prefer¬ 
ence. 

(a)  The  Contractor  shall  give  preference 
In  employment  for  all  work  performed  under 
the  contract,  including  subcontracts  there¬ 
under,  to  qualified  Indians  and  to  the  extent 
feasible  consistent  with  the  efficient  per¬ 
formance  of  the  contract,  provide  employ¬ 
ment  and  training  opportunities  to  Indians 
that  are  not  fully  qualified  to  perform  under 
the  contract. 

(b)  The  contractor  agrees  to  Include  this 
clause  or  one  similar  thereto  In  all  subcon¬ 
tracts  Issued  under  the  contract. 

Clause  No.  49 — Fair  and  equal  treatment 
of  Indian  people. 

(a)  The  Contractor  agrees  to  make  no  dis¬ 
criminatory  distinctions  among  Indian  pa¬ 
tients  or  beneficiaries  of  this  contract.  For 
the  purpose  of  this  contract  discriminatory 
distinctions  Include  but  are  not  limited  to 
the  following: 

(I)  denying  a  patient  any  service  or  benefit 
or  availability  of  a  facility; 

(II)  providing  any  service  or  benefit  to  a 
patient  which  Is  different,  or  Is  provided  on  a 
different  manner  or  at  a  different  time  from 
that  provided  to  other  patients  under  this 
contract;  subjecting  a  patient  to  segregation 
or  separate  treatment  In  any  manner  related 
to  his  receipt  of  any  service;  restricting  a  pa¬ 
tient  In  any  way  In  the  enjoyment  of  any 
advantage  or  privilege  enjoyed  by  others  re¬ 
ceiving  any  service  or  benefit;  treating  a  pa¬ 
tient  differently  from  others  In  determining 
whether  he  satisfies  any  admission,  enroll¬ 
ment,  quota,'  eligibility  membership,  or  other 
requirements  or  condition  which  Individuals 
must  meet  in  order  to  be  provided  any  serv¬ 
ice  or  benefit;  the  assignment  of  times  or 
places  for  the  provision  of  services  on  the 
basis  of  discriminatory  distinctions  which 
may  be  made  of  the  patients  to  be  served. 

(b)  The  Government  reserves  the  right  to 
terminate  this  contract  in  whole  or  In  part 
whenever  the  Contractor  falls  to  comply  with 
the  requirements  of  this  clause. 

Clause  No.  60 — Price  reduction  for  defec¬ 
tive  cost  or  pricing  data. 

The  following  clause  applies  to  all  con¬ 
tracts  where  cost  and  pricing  data  Is  required 
In  accordance  with  Pub.  L.  87-663. 

Price  Reduction  for  Defective  Cost  or 

Pricing  Data 

(a)  If  the  Contracting  Officer  determines 
that  any  price  negotiated  In  connection  with 
this  contract  or  any  cost  reimbursable  under 
this  contract  was  Increased  by  any  signifi¬ 
cant  sums  because  the  Contractor,  or  any 
subcontractor  pursuant  to  the  Clause  of  t.hi« 
contract  entitled  “Subcontractor  Cost  or 
Pricing  Data”  or  “Subcontractor  Cost  or  Pric¬ 
ing  Data-Prlce  Adjustments,”  or  any  sub¬ 
contract  clause  therein  required,  furnished 
Incomplete  or  Inaccurate  cost  or  pricing  data 
or  data  not  current  as  certified  In  his  Con¬ 
tractor’s  Certificate  or  Current  Cost  or  Pric¬ 
ing  Data,  then  such  price  or  cost  shall  be  re¬ 
duced  accordingly  and  the  contract  shall  be 
modified  In  writing  to  reflect  such  reduction. 
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(b)  Failure  to  agree  on  a  reduction  shall 
be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  “Disputes"  clausa 
of  this  contract. 

(Note:  Since  the  contract  is  subject  to 
reduction  under  this  clause  by  reason  of 
defective  cost  or  pricing  data  submitted  In 
connection  with  certain  subcontracts.  It  is 
expected  that  the  contractor  may  wish  to 
include  a  clause  in  each  such  subcontract 
requiring  the  subcontractor  to  appropriately 
Indemnity  the  contractor.  It  is  also  expected 
that  any  subcontractor  subject  to  such  in¬ 
demnification  will  generally  substantially 
similar  indemnification  for  defective  cost  or 
pricing  data  required  to  be  submitted  by  his 
lower  tier  subcontractors.) 

Clause  No.  61 — Subcontractor  cost  and 
pricing  data. 

The  following  clause  should  be  included 
In  all  contracts,  when  the  subcontracts  of 
the  type  and  size  described  therein  are  con¬ 
templated. 

Subcontractor  Cost  and  Pricing  Data 

(a)  The  Contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  in  writing  cost 
or  pricing  data  under  the  following  circum¬ 
stances: 

(1)  Prior  to  award  of  any  cost-reimbursed 
type,  time  and  material,  labor-hour,  incen¬ 
tive,  or  price  redeterminable  subcontract  the 
price  of  which  Is  expected  to  exceed  $100,000; 
and 

(2)  Prior  to  the  award  of  any  other  sub¬ 
contract,  the  price  of  which  Is  expected  to 
exceed  $100,000,  or  to  the  pricing  of  any 
subcontract  change  or  other  modification  or 
which  the  price  adjustment  is  expected  to 
exceed  $100,000,  where  the  price  or  price  ad¬ 
justment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  or  commercial  items  sold  in  substan¬ 
tial  quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation. 

(b)  The  Contractor  shall  require  subcon¬ 
tractors  to  certify,  substantially  the  same 
form  as  that  used  In  the  certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief, 
the  cost  and  pricing  data  submitted  under 

(a)  above  are  accurate,  complete,  and  cur¬ 
rent  as  of  the  date  of  the  execution,  which 
date  shall  be  as  close  as  possible  to  the  date 
of  agreement  on  the  negotiated  price  of  the 
subcontract  or  subcontract  change  or  modifi¬ 
cation. 

(c)  The  Contractor  shall  insert  the  sub¬ 
stance  of  this  clause  Including  this  para¬ 
graph  (c)  in  each  of  his  cost-reimburse¬ 
ment  type,  time  and  material,  labor-hour, 
price  redeterminable,  or  incentive  subcon¬ 
tracts  hereunder,  and  in  any  other  subcon¬ 
tract  hereunder  which  exceed  $100,000  unless 
tiie  price  thereof  is  based  on  adequate  price 
competition,  established  catalog  or  marker 
prloes  of  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation.  In  each  such  ex- 
oepted  subcontract  hereunder  which  exceed 
$100,000,  the  Contractor  shall  insert  the  sub¬ 
stance  of  the  following  clause: 

Subcontractor  Cost  and  Pricing  Data-Price 
Adjustments 

(a)  Paragraph  (b)  and  (c)  of  this  clause 
shall  become  operative  only  with  respect  to 
any  change  or  other  modification  made  pur¬ 
suant  to  one  or  more  provisions  of  this  con¬ 
tract  which  involves  a  price  adjustment  in 
excess  of  $100,000.  The  requirements  of  this 
clause  shall  be  limited  to  such  price  adjust¬ 
ments. 

(b)  The  Contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  cost  or  pricing 
data  under  the  following  circumstances: 

(1)  Prior  to  award  of  any  cost-reimburse¬ 
ment  type,  time  and  material;  labor-hour, 


incentive,  or  price  redeterminable  subcon¬ 
tract,  the  price  of  which  is  expected  to  ex¬ 
ceed  $100,000;  and — 

(2)  Prior  to  award  of  any  other  subcon¬ 
tract,  the  price  of  which  is  expected  to  exceed 
$100,000,  or  to  the  pricing  of  any  subcontract 
change  or  other  modification  for  which  the 
price  adjustment  is  expected  to  exceed  $100,- 
000,  there  the  price  or  price  adjustment  is 
not  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of  com¬ 
mercial  items  sold  in  substantial  quantities 
to  the  general  public,  or  prices  set  by  law  or 
regulation. 

(c)  The  Contractor  shall  require  subcon¬ 
tractors  to  certify,  in  substantially  the  same 
form  as  that  used  In  the  Certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (b) 
above  are  accurate,  complete,  and  current  as 
of  the  date  of  the  execution,  which  date  shall 
be  as  close  as  possible  to  the  date  of  agree¬ 
ment  on  the  negotiated  price  of  the  contract 
modification. 

(d)  The  Contractor  shall  Insert  the  sub¬ 
stance  of  this  clause  including  this  paragraph 

(d)  in  each  subcontract  hereunder  which 
exceeds  $100,000. 

Clause  No.  62 — Penalties. 

(a)  Any  officer,  director,  agent,  employee  or 
such  other  person  connected  in  any  capacity 
with  this  contract  or  any  subcontract  there¬ 
under  that  embezzles,  willfully  misapplies, 
steals  or  obtains  by  fraud  any  of  the  money, 
funds,  assets  or  property  provided  through 
the  contract  shall  be  fined  not  more  than 
$10,000  or  Imprisoned  for  not  more  than  two 
years,  or  both;  Provided,  That  if  the  amount 
embezzled,  misapplied,  stolen,  or  obtained  by 
fraud  doee  not  exceed  $100,  such  person  shall 
be  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  one  year,  or  both. 

(b)  The  Contractor  agrees  to  insert  this 
clause  in  all  subcontracts. 

Clause  No.  63 — Effect  on  existing  rights, 
(a)  Nothing  in  this  contract  shall  be  con¬ 
strued  as — 

(1)  affecting,  modifying,  diminishing,  or 
otherwise  impairing  the  sovereign  immunity 
for  suit  enjoyed  by  an  Indian  tribe;  or, 

(2)  authorizing  or  requiring  the  termina¬ 
tion  of  any  existing  trust  responsibility  of  the 
United  States  with  respect  to  the  Indian 
people. 

Appendix  B 

UNITED  STATES  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

General  Provisions  for  Negotiated  Fixed- 
Price  Contract  With  Indian  Tribal 
Organizations  Under  the  Indian  Self- 
Determination  Act  (P.L  93-638)  Title  I 

Table  of  Contents 
Clause  No.  and  Title 

1.  Definitions. 

2.  Disputes. 

3.  Contract  Work  Hours  Standards  Act- 

Overtime  Compensation. 

4.  Walsh -Healey  Public  Contract  Act. 

6.  Convict  Labor. 

6.  Notice  to  the  Government  of  Delays. 

7.  Assignment  of  Claims. 

8.  Officials  not  to  Benefit. 

9.  Covenant  Against  Contingent  Fees. 

10.  Penalties. 

11.  Buy  American  Act. 

12.  Rights  in  Data. 

13.  Reporting  of  Royalties. 

14.  Authorization  and  Consent. 

16.  Patent  Rights. 

16.  Notice  and  Assistance  Regarding  Patent 

and  Copyright  Infringement. 

17.  Equal  Opportunity. 

18.  Civil  Rights  Act  of  1964. 

19.  Certificate  of  Nonsegregated  Facilities. 

20.  Subcontracting. 


21.  Competition  in  Subcontracting. 

22.  Utilization  of  Small  Business  Concerns. 

23.  Utilization  of  Concerns  In  Labor  Surplus 

Area. 

24.  Utilization  of  Minority  Business  Enter¬ 

prises. 

26.  Utilization  of  Indian  Business  Concerns. 

26.  Listing  of  Employment  Openings. 

27.  Indian  Employment  Preference. 

28.  Inspection. 

29.  Changes. 

30.  Termination  for  Cause. 

31.  Retrocession. 

32.  Reassumption  of  Programs. 

33.  Payment  of  Interest  on  Contractors’ 

Claims. 

34.  Government-Furnished  Property. 

36.  Examination  of  Records  by  the  Comp¬ 
troller  General. 

36.  Indemnity  and  Insurance. 

37.  Fair  and  Equal  Treatment  of  Indian 

People. 

38.  Reports  to  the  Indian  People. 

39.  Annual  Reporting. 

40.  Questionnaires  and  Surveys. 

41.  Printing. 

42.  Price  Reduction  for  Defective  Cost  or 

Pricing. 

43.  Subcontractor  Cost  and  Pricing  Data. 

44.  Advance  Payment. 

45.  Effect  on  Existing  Rights. 

46.  Federal,  State,  and  Local  Taxes. 

Clause  No.  1 — Definitions. 

As  used  throughout  this  contract,  the  fol¬ 
lowing  terms  shall  have  the  meanings  set 
forth  below: 

(a)  The  term  “Secretary”  means  the  Sec¬ 
retary,  the  Under  Secretary,  or  any  Assistant 
Secretary  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare;  and  the  term  “his  duly 
authorized  representative"  means  any  person 
or  persons  or  board  (other  than  the  Con¬ 
tracting  Officer)  authorized  to  act  for  the 
Secretary. 

(b)  The  term  “Contracting  Officer”  means 
the  person  executing  this  contract  on  behalf 
of  the  Government,  and  any  other  officer  or 
employee  who  is  properly  designated  Con¬ 
tracting  Officer;  and  the  term  includes,  ex¬ 
cept  as  otherwise  provided  in  this  contract, 
the  authorized  representative  of  the  Con¬ 
tracting  Officer  acting  within  the  limits  of 
his  authority. 

(c)  The  term  “Department”  means  the 
Department  of  Health,  Education,  and 
Welfare. 

(d)  The  term  “constituent  agency”  means 
the  agency  of  the  Department  responsible 
for  the  administration  of  this  contract. 

(e)  Except  as  otherwise  provided  in  this 
contract,  the  term  “subcontractor"  includes 
purchase  orders  under  this  contract. 

(f)  The  term  “Project  Officer”  means  the 
person  representing  the  Government  for  the 
purpose  of  technical  direction  of  contract 
performance.  The  Project  Officer  is  not  au¬ 
thorized  to  issue  any  Instructions  or  direc¬ 
tions  which  effect  any  Increase  or  decrease  in 
the  cost  of  this  contract  or  which  change  the 
period  of  this  contract. 

Clause  No.  2 — Disputes. 

(a)  Except  as  otherwise  provided  in  this 
contract,  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which  is 
not  disposed  of  by  agreement  shall  be  decided 
by  the  Contracting  Officer,  who  shall  reduce 
his  decision  to  writing  and  mail  or  otherwise 
furnish  a  copy  thereof  to  the  Contractor.  The 
decision  of  the  Contracting  Officer  shall  be 
final  and  conclusive  unless,  within  30  days 
from  the  date  of  receipt  of  such  copy,  the 
Contractor  malls  or  otherwise  furnishes  to 
the  Contracting  Officer  a  written  appeal  ad¬ 
dressed  to  the  Secretary.  The  decision  of  the 
Secretary  or  his  duly  authorized  representa¬ 
tive  for  the  determination  of  such  appeals 
shall  be  final  and  conclusive  unless  deter¬ 
mined  by  a  court  of  competent  Jurisdiction 
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to  have  been  fraudulent,  or  capricious,  or 
arbitrary,  or  so  grossly  erroneous  as  neces¬ 
sarily  to  Imply  bad  faith,  or  not  supported  by 
substantial  evidence.  In  connection  with  any 
appeal  proceeding  under  this  clause,  the 
Contractor  shall  be  afforded  an  opportunity 
to  be  heard  and  to  offer  evidence  In  support 
of  Its  appeal.  Pending  final  decision  of  a  dis¬ 
pute  hereunder,  the  Contractor  shall  proceed 
diligently  with  the  performance  of  the  con¬ 
tract  and  In  accordance  with  the  Contracting 
Officer’s  decision. 

(b)  This  “DISPUTES”  clause  does  not  pre¬ 
clude  consideration  of  law  questions  In  con¬ 
nection  with  decisions  provided  for  In  para¬ 
graph  (a)  above:  Provided,  That  nothing  In 
this  contract  shall  be  construed  as  making 
final  the  decision  of  any  administrative  offi¬ 
cial,  representative,  or  board  on  a  question 
of  law. 

Clause  No.  3 — Contract  work  hours  stand¬ 
ards  act-overtime  compensation. 

This  contract,  to  the  extent  that  It  Is  of 
a  character  specified  In  the  Contract  Work 
Hours  Standards  Act  (40  U.S.O.  327-330) ,  Is 
subject  to  the  following  provisions  and  ex¬ 
ceptions  of  such  Act  and  the  regulations  of 
the  Secretary  of  Labor  thereunder. 

(a)  Overtime  requirements.  No  Contrac¬ 
tor  or  subcontractor  contracting  for  any  part 
of  the  contract  work  which  may  require  or 
Involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any 
laborer  or  mechanic  In  any  workweek  In 
which  he  is  employed  on  such  work  to  work 
In  excess  of  eight  hours  In  any  calendar  day 
or  In  excess  of  forty  hours  in  such  workweek 
on  work  subject  to  the  provisions  of  the  Con¬ 
tract  Work  Hours  Standards  Act  unless  such 
laborer  or  mechanic  receives  compensation 
at  a  rate  not  less  than  one  and  one-half 
times  his  basic  rate  of  pay  for  all  such  hours 
worked  In  excess  of  eight  hours  in  any 
calendar  day  or  In  excess  of  forty  hours  In 
such  workweek,  whichever  Is  the  greater 
number  of  overtime  horns. 

(b)  Violation;  liability  for  unpaid  wages; 
liquidated  damages.  In  the  event  of  any 
violation  of  the  provisions  of  paragraph  (a), 
the  Contractor  and  any  subcontractor  re¬ 
sponsible  therefor  shall  be  liable  to  any  af¬ 
fected  employee  for  his  unpaid  wages.  In 
addition,  such  Contractor  and  subcontractor 
shall  be  liable  to  the  United  States  for  liqui¬ 
dated  damages.  Such  liquidated  damages 
shall  be  computed  with  respect  to  each  Indi¬ 
vidual  laborer  or  mechanic  employed  In 
violation  of  the  provisions  of  paragraph  (a) 
In  the  sum  of  $10  for  each  calendar  day  on 
which  such  employee  was  required  or  per¬ 
mitted  to  be  employed  on  such  work  In 
excess  of  eight  hours  or  In  excess  of  the 
standard  workweek  of  forty  hours  without 
payment  of  the  overtime  wages  required  by 
paragraph  (a). 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Contracting  Officer 
may  withhold  from  the  Government  Prime 
Contractor,  from  any  moneys  payable  on 
account  of  work  performed  by  the  Contractor 
or  subcontractor,  such  sums  as  may  ad¬ 
ministratively  be  determined  to  be  necessary 
to  satisfy  any  liabilities  or  such  Contractor 
or  subcontractor  for  unpaid  wages  and  liqui¬ 
dated  damages  as  provided  in  the  provisions 
of  paragraph  (b). 

(d)  Subcontracts.  The  Contractor  shall 
Insert  paragraphs  (a)  through  (d)  of  this 
clause  In  all  subcontracts,  and  shall  require 
their  Inclusion  In  all  subcontracts  of  any 
tier. 

(e)  Records.  The  Contractor  shall  main¬ 
tain  payroll  records  containing  the  Informa¬ 
tion  specified  In  29  CFR  616.2(a).  Such 
records  shall  be  preserved  for  three  years 
from  the  completion  of  the  contract. 

Clause  No.  4 — Walsh-Healey  Public  Con¬ 
tracts  Act. 


If  this  contract  Is  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  or 
equipment  In  an  amount  which  exceeds  or 
may  exceed  $10,000  and  Is  otherwise  subject 
to  the  Walsh-Healey  Public  Contracts  Act, 
as  amended  (41  U.S.  Code  34-46),  there  are 
hereby  Incorporated  by  reference  all  repre¬ 
sentations  and  stipulations  required  by  the 
Secretary  of  Labor,  such  representations  and 
stipulations  being  subject  to  all  applicable 
rulings  and  Interpretations  of  the  Secretary 
of  Labor  which  are  now  or  may  hereafter  be 
in  effect. 

Clause  No.  6 — Convict  labor. 

In  connection  with  the  performance  of 
work  under  this  contract,  the  Contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  Imprisonment  at  hard  labor. 

Clause  No.  6— Notice  to  the  government  of 
delays. 

Whenever  the  Contractor  has  knowledge 
that  any  actual  or  potential  situation  Is  de¬ 
laying  or  threatens  to  delay  the  timely  per¬ 
formance  of  this  contract,  the  Contractor 
shall  within  ten  days  give  notice  thereof.  In¬ 
cluding  all  relevant  Information  with  respect 
thereto,  to  the  Contracting  Officer. 

Clause  No.  7 — Assignment  of  claims. 

(a)  Pursuant  to  the  provisions  of  the  As¬ 
signment  of  Claims  Act  of  1940,  as  amended 
(31  VJB.C.  203,  41  U.S.C.  16),  If  this  contract 
provides  for  payment  aggregating  $1,000  or 
more,  claims  for  moneys  due  or  to  become 
due  the  Contractor  from  the  Government 
under  this  contract  may  be  assigned  to  a 
bank,  trust  company,  or  other  financing  In¬ 
stitution,  Including  any  Federal  lending 
agency,  and  may  thereafter  be  further  as¬ 
signed  and  reassigned  to  any  such  Institu¬ 
tion.  Any  such  assignment  or  reassignment 
shall  cover  all  amounts  payable  under  this 
contract  and  not  already  paid,  and  shall  not 
be  made  to  more  than  one  party,  except  that 
any  such  assignment  or  reassignment  may  be 
made  to  one  party  as  agent  or  trustee  for  two 
or  more  parties  participating  In  such  financ¬ 
ing.  Unless  otherwise  provided  In  this  con¬ 
tract,  payments  to  assignee  of  any  moneys 
due  to  become  due  under  this  contract  shall 
not,  to  the  extent  provided  In  said  Act,  as 
amended,  be  sublect  to  reduction  or  setoff. 
{The  preceding  sentence  applies  only  if  this 
contract  Is  made  In  time  of  war  or  national 
emergency  as  defined  in  said  Act  and  Is  with 
the  Department  of  Defense,  the  General 
Services  Administration,  the  Atomic  Energy 
Commission,  the  National  Aeronautics  and 
Space  Administration,  the  Federal  Aviation 
Agencv,  or  anv  other  department  or  agency  of 
the  United  States  designated  by  the  Presi¬ 
dent  pursuant  to  Clause  4  of  the  proviso  of 
section  1  of  the  Assignment  of  Claims  Act  of 
1940,  as  amended  by  the  Act  of  May  16,  1951, 
65  Stat.  41.) 

(b)  In  no  event  shall  copies  of  this  con¬ 
tract  or  of  any  plans,  specifications,  or  other 
similar  documents  relating  to  work  under 
this  contract.  If  marked  “Top  Secret,” 
“Secret,”  or  “Confidential,”  be  furnished  to 
any  assignee  of  any  claim  arising  under  this 
contract  or  to  any  other  person  not  entitled 
to  receive  the  same.  However,  a  eopy  of  any 
part  or  all  of  this  contract  so  marked  may  be 
furnished,  or  any  Information  contained 
therein  may  be  disclosed,  to  such  assignee 
upon  the  prior  written  authorization  of  the 
Contracting  Officer. 

Clause  No.  8 — Officials  not  to  benefit. 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  contract,  or  to  any 
benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  contract  If  made  with  a  corporation  for 
its  general  benefit. 

Clause  No.  9 — Covenant  against  contingent 
fees. 


The  Contractor  warrants  that  no  person  or 
selling  agency  has  been  employed  or  retained 
to  solicit  or  secure  this  contract  upon  an 
agreement  or  understanding  for  a  commis¬ 
sion,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona 
fide  established  commercial  or  selling  agen¬ 
cies  maintained  by  the  Contractor  for  the 
purpose  of  securing  business.  For  breach  or 
violation  of  this  warranty  the  Government 
shall  have  the  right  to  annul  this  contract 
without  liability  or  in  Its  discretion  to  deduct 
from  the  contract  price  or  consideration,  or 
otherwise  recover,  the  full  amount  of  such 
commission,  percentage,  brokerage,  or  con¬ 
tingent  fee. 

Clause  No.  10 — Penalties. 

(a)  Any  officer,  director,  agent,  employee 
or  such  other  person  connected  In  any 
capacity  with  this  contract  or  any  subcon¬ 
tract  thereunder  that  embezzles,  willfully 
misapplies,  steals  or  obtains  by  fraud  any  of 
the  money,  funds,  assets  or  property  pro¬ 
vided  through  the  contract  shall  be  fined 
not  more  than  $10,000  or  Imprisoned  for  not 
more  than  two  years,  or  both;  Provided, 
That  If  the  amount  embezzled,  misapplied, 
stolen,  or  obtained  by  fraud  does  not  exceed 
$100,  such  person  shall  be  fined  not  more 
than  $1,000  or  Imprisoned  not  more  than  one 
year,  or  both. 

(b)  The  contractor  agrees  to  Insert  this 
clause  In  all  subcontracts. 

Clause  No.  11 — Buy  American  Act. 

(a)  In  acquiring  end  products,  the  Buy 
American  Act  (41  UjB.  Code  10  a-d)  provides 
that  the  Government  give  preference  to 
domestic  source  end  products.  For  the  pur¬ 
pose  of  this  clause: 

(I)  “Components”  means  those  articles, 
materials,  and  supplies,  which  are  directly 
Incorporated  In  the  end  products; 

(II)  "End  products”  means  those  articles, 
materials,  and  supplies,  which  are  to  be  ac¬ 
quired  under  this  contract  for  public  use; 
and 

(III)  A  “domestic  source  end  product” 
means  (A)  an  unmanufactured  end  product 
which  has  been  mined  or  produced  In  the 
United  States  and  (B)  an  end  product  manu¬ 
factured  In  the  United  States  If  the  oost  of 
the  components  thereof  which  are  mined, 
produced,  or  manufactured  In  the  United 
States  exceeds  60  percent  of  the  cost  of  all  Its 
components.  For  the  purposes  of  this  (a) 
(111)  (B) .  components  of  foreign  origin  of  the 
same  type  or  kind  as  the  products  referred 
to  in  (b)  (11)  or  (111)  of  this  clause  shall  be 
treated  as  components  mined,  produced,  or 
manufactured  In  the  United  States. 

(b)  The  Contractor  agrees  that  there  will 
be  delivered  under  this  contract  only 
domestic  source  end  products,  except  end 
products: 

(I)  Which  are  for  use  outside  the  United 
States; 

(II)  Which  the  Government  determines 
are  not  mined,  produced,  or  manufactured  In 
the  United  States  In  sufficient  and  reason¬ 
ably  available  commercial  quantities  and  of 
a  satisfactory  quality; 

(III)  As  to  which  the  Secretary  deter¬ 
mines  the  domestic  preference  to  be  Incon¬ 
sistent  with  the  public  Interest;  or 

(lv)  As  to  which  the  Secretary  determines 
the  cost  to  the  Government  to  be  unreason¬ 
able. 

(The  foregoing  requirements  are  ad¬ 
ministered  in  accordance  with  Executive 
Order  No.  10582,  dated  December  17,  1964). 

Clause  No.  12 — Rights  In  data. 

(a)  The  term  “Subject  Data”  as  used 
herein  Includes  writings,  sound  recordings, 
pictorial  reproduction,  drawings  or  other 
graphical  representatives,  and  works  of  any 
similar  nature  (whether  or  not  copyrighted) 
which  are  specified  to  be  delivered  under  this 
contract.  The  term  does  not  include  financial 
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reports,  cost  analyses  and  similar  Informa¬ 
tion  Incidental  to  contract  administration. 

(b)  Subject  t»  the  proviso  of  (c)  below, 
the  Government  may  duplicate,  vise,  and 
disclose  In  any  manner  and  for  any  purpose 
whatsoever,  and  have  others  so  do.  all  Sub¬ 
ject  Data  delivered  under  this  contract. 

(c)  The  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government,  and  to  Its 
officers,  agents,  and  employees  acting  within 
the  scope  of  their  official  duties,  a  royalty- 
free,  non-excluslve  and  irrevocable  license 
throughout  the  world,  to  publish,  translate, 
reproduce,  deliver,  perform,  dispose  of,  and 
to  authorize  others  so  to  do,  all  Subject  Data 
now  or  hereafter  covered  by  copyright:  Pro¬ 
vided,  That  with  respect  to  such  Subject 
Data  not  originated  In  the  performance  of 
this  contract  but  which  Is  incorporated  In 
the  work  furnished  under  this  contract  such 
license  shall  be  only  to  the  extent  that  the 
Contractor,  Its  employees,  or  any  Individual 
or  concern  employed  or  assigned  by  the  Con¬ 
tractor  to  originate  and  prepare  such  Data 
under  this  contract,  now  has.  or  prior  to 
completion  or  final  settlement  of  this  con¬ 
tract  may  acquire,  the  right  to  grant  such 
license  without  becoming  liable  to  pay  com¬ 
pensation  to  others  solely  because  of  such 
grant. 

(d)  The  Contractor  shall  exert  all  reason¬ 
able  effort  to  advise  the  Contracting  Officer, 
at  the  time  of  delivery  of  the  Subject  Data 
furnished  under  this  contract,  of  all  Inva¬ 
sions  of  the  right  of  privacy  contained  there¬ 
in  and  of  all  portions  of  such  Data  copied 
from  work  not  composed  or  produced  In  the 
performance  of  this  contract  and  not  li¬ 
censed  under  this  clause. 

(e)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  In  reason¬ 
able  written  detail,  each  notice  or  claim  of 
copyright  infringement  received  by  the  Con¬ 
tractor  with  respect  to  all  Subject  Data  de¬ 
livered  under  this  contract. 

(f)  Nothing  contained  In  this  clause  shall 
Imply  a  license  to  the  Government  under  any 
patent  or  be  construed  as  affecting  the  scope 
of  any  license  or  other  right  otherwise 
granted  to  the  Government  under  any 
patent. 

(g)  The  Contractor  shall  not  affix  any  re¬ 
strictive  markings  upon  any  Subject  Data, 
and  If  such  markings  are  affixed,  the  Gov¬ 
ernment  shall  have  the  right  at  any  time  to 
modify,  remove,  obliterate  or  Ignore  any  such 
markings. 

(h)  The  Contractor  further  agrees  that  he 
will  not  publish,  have  published,  or  other¬ 
wise  disseminate  any  Information  of  what¬ 
ever  nature  resulting  from  the  work  being 
performed  under  this  contract  except  as  may 
he  approved  by  the  Project  Officer  dieslgnated 
in  this  contract. 

Clause  No.  13 — Reporting  of  royalties. 

(a)  The  Contractor  shall  report  In  writ¬ 
ing  to  the  Contracting  Officer  as  soon  as 
practicable  after  execution  of  this  contract 
whether  or  not  any  royalties  In  excess  of 
$250  have  been  paid  or  are  to  be  paid  by  the 
Contractor  directly  to  any  person  or  firm  in 
connection  with  the  performance  of  this 
contract.  If  royalties  In  excess  of  $250  have 
been  paid  or  are  to  be  paid  to  any  person  or 
firm,  the  report  shall  Include  the  following 
Items  of  Information  with  respect  to  such 
royalties  (including  the  Initial  $250) : 

(I)  The  name  and  address  of  each  li¬ 
censor  to  whom  total  royalties  In  excess  of 
$250  have  been  paid  or  are  to  be  paid; 

(II)  The  patent  numbers,  patent  applica¬ 
tion  serial  numbers  (with  filing  dates)  or 
other  Identification  for  the  basis  of  such 
royalties. 

(ill)  The  manner  of  computing  the  royal¬ 
ties  consisting  of  (a)  a  brief  Identification 
of  each  royalty-bearing  unit  or  process,  (b) 
the  total  amount  of  royalties,  and  (c)  the 
percentage  rate  or  dollars  and  cents  amount 
of  royalties  on  each  such  unit  or  process; 
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provided  that  If  royalties  canot  be  computed 
In  terms  at  units  or  dollars  and  cents  value, 
then  other  data  showing  the  manner  In 
which  the  licensor  computes  the  royalties. 
Clause  No.  14 — Authorization  and  consent. 
The  Government  hereby  gives  Its  author¬ 
ization  and  consent  for  all  use  and  manu¬ 
facture  of  any  invention  described  In  and 
covered  by  a  patent  of  the  United  States  In 
the  performance  of  this  contract  or  any  part 
hereof  or  any  amendment  hereto  or  any 
subcontract  hereunder  (including  any  lower- 
tier  subcontract). 

Clause  No.  15 — Patent  rights. 

(a)  As  used  In  this  clause,  the  term: 

(1)  “Invention”  or  “Invention  of  discov¬ 
ery”  Includes  any  art,  machines,  manufac¬ 
ture,  design,  or  composition  of  matter,  or 
any  new  and  useful  Improvement  thereof, 
or  any  variety  of  plant,  which  Is  or  may  be 
patentable  under  the  Patent  Laws  of  the 
United  States  of  America. 

(2)  “Made"  when  used  In  relation  to  any 
Invention  or  discovery  means  the  conception 
or  first  actual  or  constructive  reduction  to 
practice  of  such  Invention  in  the  course  of  or 
under  the  contract. 

(b)  Determination  of  Rights  to  Inventions 
made  by  the  Contractor  shall  be  made  by: 

(1)  The  Assistant  Secretary  (Health  and 
Scientific  Affairs)  who  shall  have  the  sole  and 
exclusive  power  to  determine  whether  or  not 
and  where  a  patent  application  shall  be  filed, 
and  to  determine  the  disposition  of  all  rights 
In  such  Invention,  Including  title  to  and 
rights  under  any  patent  application  or  patent 
which  may  Issue  thereon.  The  determination 
of  the  Assistant  Secretary  (Health  and  Sci¬ 
entific  Affairs)  on  all  these  matters  shall  be 
accepted  as  final  and  the  provisions  of  the 
clause  of  this  contract  entitled  “DISPUTES" 
shall  not  apply; 

(2)  The  Assistant  Secretary  (Health  and 
Scientific  Affairs)  who  may.  upon  the  request 
of  the  Contractor,  determine  to  exercise  his 
option  to  waive  rights  to  the  Invention  In 
foreign  countries. 

(c)  The  following  dlsclorures  and  reports 
on  Inventions  made  under  the  contract  shall 
be  furnished  by  the  Contractor,  to  the  Con¬ 
tracting  Officer: 

(1)  A  complete  written  disclosure  of  each 
such  Invention  promptly  after  conception  or 
first  actual  or  constructive  reduction  to  prac¬ 
tice,  whichever  occurs  first  under  this  con¬ 
tract. 

(2)  Information  In  writing,  as  soon  as 
practicable,  concerning  the  date  and  identity 
of  any  public  use,  sale  or  publication  of  such 
Invention  made  by  or  known  to  the  Con¬ 
tractor  or  of  any  contemplated  publication 
by  the  Contractor. 

(3)  Upon  request,  such  duly  executed  In¬ 
struments  (prepared  by  the  Government) 
and  such  other  papers  as  are  deemed  neces¬ 
sary  to  vest  In  the  Government  the  rights 
granted  it  under  this  clause  and  to  enable 
the  Government  to  apply  for  and  prosecute 
any  patent  application.  In  any  country,  cov¬ 
ering  each  Invention  where  the  Government 
has  the  right  under  this  clause  to  file  such 
application. 

(4)  Interim  reports  on  the  first  anniversary 
of  the  contract  where  extended  or  renewed 
and  every  year  thereafter  listing  all  Inven¬ 
tions  made  during  the  period  whether  or  not 
previously  reported  or  certifying  that  no 
Inventions  were  made  during  the  applicable 
period. 

(5)  Prior  to  final  settlement  of  this  con¬ 
tract,  a  final  report  listing  all  such  Inven¬ 
tions  including  all  those  previously  listed  in 
interim  reports,  or  certifying  that  there  are 
no  such  unreported  Inventions. 

(d)  Patent  Agreements  shall  be  obtained 
by: 

(1)  The  Contractor  to  effectuate  the  provi¬ 
sions  of  this  clause  from  all  persons  who  per¬ 


form  any  part  of  the  work  under  this  con¬ 
tract,  except  such  clerical  and  manual  labor 
personnel  as  will  have  no  access  to  technical 
data,  and  except  as  otherwise  authorized  In 
writing  by  the  Contracting  Officer. 

(2)  The  Contractor  who  will  insert  In  each 
subcontract  or  agreement  having  experimen¬ 
tal,  developmental,  or  research  work  as  one  of 
Its  purposes,  a  provision  making  this  clause 
applicable  to  the  subcontractor  and  Its  em¬ 
ployees,  except  as  otherwise  authorized  in 
writing  by  the  Contracting  Officer. 

(e)  Payment  may  be  withheld  under  the 
contract  either  In  the  amount  of  ten  per¬ 
cent  (10%)  of  the  amount  of  this  contract 
or  ten  thousand  dollars  ($10,000),  whichever 
Is  less.  If  the  Contractor  falls  to  furnish  the 
written  disclosures  for  all  Inventions  as  re¬ 
quired  by  (c)(1),  or  falls  to  deliver  to  the 
Contracting  Officer  the  Interim  reports  as  re¬ 
quired  by  (c)(5),  until  the  Contractor  shall 
have  corrected  such  failure  (s).  The  with¬ 
holding  of  any  amount  or  subsequent  pay¬ 
ment  thereof  to  the  Contractor  shall  not  be 
construed  as  a  waiver  of  any  rights  accruing 
to  the  Government  under  the  contract.  This 
paragraph  shall  not  be  construed  as  requir¬ 
ing  the  Contractor  to  withhold  any  amounts 
from  a  subcontractor  to  enforce  compliance 
with  the  patent  provisions  of  a  subcontract. 

(f)  In  the  event  the  Contractor  files  a 
patent  application  on  any  Invention  made  In 
the  course  of  or  under  this  contract,  It  shall 
Include  the  following  statement  In  the  first 
paragraph  of  the  specification  and  In  any 
patent  issued  thereon: 

(The  Invention  described  herein  was  made 
In  the  course  of,  or  under,  a  contract  with 
the  Department  of  Health,  Education,  and 
Welfare.” 

Clause  No.  16 — Notice  and  assistance  re¬ 
garding  patent  and  copyright  Infringement. 

The  provisions  of  this  clause  shall  be  ap¬ 
plicable  only  If  the  amount  of  this  contract 
exceeds  $10,000. 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  In  reason¬ 
able  written  detail,  each  notice  or  claim  of 
patent  or  copyright  Infringement  based  on 
the  performance  of  this  contract  of  which 
the  Contractor  has  knowledge. 

(h)  In  the  event  of  any  claim  or  suit 
against  the  Government  on  account  of  any 
alleged  patent  or  copyright  Infringement 
arising  out  of  the  performance  of  this  con¬ 
tract  or  out  of  the  use  of  any  supplies  fur¬ 
nished  or  work  or  services  performed  here¬ 
under,  the  Contractor  shall  furnish  to  the 
Government,  when  requested  by  the  Con¬ 
tracting  Officer,  all  evidence  and  Information 
in  possession  of  the  Contractor  pertaining  to 
such  suit  or  claim.  Such  evidence  and  Infor¬ 
mation  shall  be  furnished  at  the  expense  of 
the  Government  except  where  the  Contractor 
has  agreed 

Clause  No.  17 — Equal  opportunity. 

During  the  performance  of  this  contract, 
the  Contractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em¬ 
ployment  because  of  age,  religion,  or  sex.  The 
Contractor  will  take  affirmative  action  to 
ensure  that  applicants  are  employed,  and 
that  employees  are  treated  during  employ¬ 
ment,  without  regard  to  their  age,  religion, 
or  sex.  Such  action  shall  Include,  but  not  be 
limited  to  the  following:  Employment,  up¬ 
grading,  demotion,  or  transfer;  recruitment 
or  recruitment  advertising;  payoff  or  termi¬ 
nation;  rates  of  pay  or  other  forms  of  com¬ 
pensation;  and  selection  for  training,  in¬ 
cluding  apprenticeship. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by 
or  on  behalf  of  the  Contractors  state  that 
all  qualified  applicants  will  receive  considera¬ 
tion  for  employment  without  regard  to  age, 
religion  or  sex. 
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(c)  The  Contractor  will  include  the  provi¬ 
sions  of  paragraphs  (a)  through  (b)  In  every 
subcontract  or  purchase  order,  so  that  such 
provisions  will  be  binding  upon  each  subcon¬ 
tractor  or  vendor.  The  Contractor  will  take 
such  action  with  respect  to  any  subcontract 
or  purchase  order  as  the  contracting  agency 
may  direct  as  a  means  of  enforcing  such  pro¬ 
visions,  including  sanctions  for  noncom¬ 
pliance:  Provided,  however,  That  in  the  event 
the  Contractor  becomes  Involved  In,  or  Is 
threatened  with  litigation  with  subcontractor 
or  vendor  as  a  result  of  such  direction  by  the 
contracting  agency,  the  Contractor  may  re¬ 
quest  the  United  States  to  enter  Into  such 
litigation  to  protect  the  Interest  of  the 
United  States. 

Clause  No.  18 — Civil  Rights  Act  of  1964. 

The  Equal  Opportunity  clause  of  this 
contract  applies  except  where  It  conflicts  with 
Sections  701(b)(1)  and  703(1)  of  Title  VII 
of  the  Civil  Rights  Act  of  1964,  78  Stat.  258 
257,  45  UJ3.C.  2000e,  which  pertains  to  Indian 
tribes  as  employers  and  to  preferential  treat¬ 
ment  In  employment  given  to  Indians  re¬ 
siding  on  or  near  reservations. 

Clause  No.  19 — Certificate  of  nonsegregated 
facilities. 

By  signing  the  contract  the  Contractor  cer¬ 
tifies  that  be  does  not  maintain  or  provide 
for  his  employees  any  segregated  facilities  at 
any  of  his  establishments,  and  that  he  does 
not  permit  his  employees  to  perform  their 
services  at  any  location,  under  his  control, 
where  segregated  facilities  are  maintained. 
He  certifies  further  that  he  will  not  maintain 
or  provide  for  his  employees  any  segregated 
facilities  at  any  of  his  establishments,  and 
that  he  will  not  permit  his  employees  to 
perform  their  services  at  any  location,  under 
his  control,  where  segregated  facilities  are 
maintained.  The  Contractor  agrees  that  a 
breach  of  this  certification  Is  a  violation  of 
the  Equal  Opportunity  clause  In  this  con¬ 
tract.  As  used  In  this  certification,  the  term 
‘  Segregated  facilities"  means  any  waiting 
rooms,  work  areas,  rest  rooms  and  wash 
rooms,  restaurants  and  other  eating  areas, 
time  clocks,  locker  rooms  and  other  storage 
or  dressing  areas,  parking  lots,  drinking 
fountains,  recreation  or  entertainment  areas, 
transportation,  and  housing  facilities  pro¬ 
vided  for  employees  which  are  segregated  by 
explicit  directive  or  are  In  fact  segregated 
on  the  basis  of  race,  color,  religion,  or  na¬ 
tional  origin,  because  of  habit,  local  custom, 
or  otherwise.  He  further  agrees  that  (except 
where  he  has  obtained  Identical  certifications 
from  proposed  subcontractors  for  specific 
time  periods)  he  will  obtain  Identical  certi¬ 
fications  from  proposed  subcontractors  prior 
to  the  award  of  subcontracts  exceeding 
$10,000  which  are  not  exempt  from  the  pro¬ 
visions  of  the  Equal  Opportunity  clause; 
that  he  will  retain  such  certifications  In  his 
flies;  and  that  he  will  forward  the  following 
notice  to  such  proposed  subcontractors  (ex¬ 
cept  where  the  proposed  subcontractors  have 
submitted  Identical  certifications  for  specific 
time  periods) : 

Notice  to  prospective  subcontractors  of 
requirement  for  certifications  of  nonsegre¬ 
gated  facilities. 

A  certification  of  Nonsegregated  Facilities 
must  be  submitted  prior  to  the  award  of  a 
subcontract  exceeding  $10,000  which  is  not 
exempt  from  the  provisions  of  the  Equal 
Opportunity  clause.  The  certification  may  be 
submitted  either  for  each  subcontract  or 
for  all  subcontracts  during  a  period  (l.e., 
quarterly,  semi-annually,  or  annually). 

Clause  No.  20 — Subcontracting. 

The  Contractor  shall  not  enter  Into  sub¬ 
contracts  for  any  of  the  work  contemplated 
under  this  contract  without  obtaining  the 
prior  written  approval  of  the  Contracting 
Officer  and  subject  to  such  conditions  and 
provisions  as  he  may  deem  necessary,  In  his 


discretion,  to  protect  the  Interests  of  the 
Government:  Provided,  however,  That  not¬ 
withstanding  the  foregoing,  unless  other¬ 
wise  provided  herein,  such  prior  written  ap¬ 
proval  shall  not  be  required  for  the  purchase 
by  the  Contractor  of  articles,  supplies,  equip¬ 
ment  and  services  which  are  both  necessary 
for  and  merely  Incidental  to  the  perform¬ 
ance  of  the  required  under  this  contract; 
Provided,  further,  however,  That  the  afore¬ 
said  right  of  Contractor  to  engage  such  serv¬ 
ices  shall  in  no  event  be  construed  to  permit 
the  Contractor  to  subcontract  with  a  third- 
party  for  the  performance  of  any  major  func¬ 
tion  contemplated  under  this  contract  to  be 
performed  by  the  Contractor;  and  Provided, 
further,  however.  That  no  provision  of  this 
clause  and  no  such  approval  by  the  Contract¬ 
ing  Officer  of  any  subcontract  shall  be  deemed 
In  any  event  or  in  any  manner  to  provide  for 
the  Incurrence  of  any  obligation  of  the  Gov¬ 
ernment  In  addition  to  the  total  contract 
price. 

Clause  No.  21 — Competition  In  subcon¬ 
tracting. 

The  Contractor  agrees  to  select  subcon¬ 
tractors  on  a  competitive  basis  to  the  max¬ 
imum  practical  extent  consistent  with  the 
objectives  and  requirements  of  this  contract. 

Clause  No.  22 — Utilization  of  small  busi¬ 
ness  concerns. 

(a)  It  Is  the  policy  of  the  Government  as 
declared  by  the  Congress  that  a  fair  propor¬ 
tion  of  the  purchases  and  contracts  for  sup¬ 
plies  and  services  for  the  Government  be 
placed  with  small  business  concerns. 

(b)  The  Contractor  agrees  to  accomplish 
the  maximum  amount  of  subcontracting  to 
small  business  concerns  that  the  Contractor 
finds  to  be  consistent  with  the  efficient  per¬ 
formance  of  this  contract  and  providing  that 
such  subcontracting  Is  accomplished  in  ac¬ 
cordance  with  the  Indian  Preference  require¬ 
ments  of  the  clause  entitled  "Utilization  of 
Indian  Business  Concerns.” 

Clause  No.  23 — Utilization  of  concerns  In 
labor  surplus  areas. 

(The  following  clause  shall  be  applicable  If 
this  contract  exceeds  $5,000.) 

It  Is  the  policy  of  the  Government  to  place 
contracts  with  concerns  which  will  perform 
such  contracts  substantially  In  or  near  con¬ 
centrated  unemployment  or  under-employ¬ 
ment  sections  of  States  or  In  areas  of  per¬ 
sistent  or  substantial  labor  surplus,  where 
this  can  be  done  consistent  with  the  efficient 
performance  of  the  contract  and  at  prices  no 
higher  than  are  obtainable  elsewhere.  The 
Contractor  agrees  to  use  his  best  efforts  to 
place  his  subcontracts  In  accordance  with 
this  policy.  In  complying  with  the  foregoing 
and  with  paragraph  (b)  of  this  clause  of  this 
contract  entitled  “Utilization  of  Small  Busi¬ 
ness  Concerns”  the  Contractor  In  placing  his 
subcontracts  shall  observe  the  following  order 
of  preference:  (1)  Indian  owned  firms;  (2) 
certlfled-eliglble  concerns  which  are  also 
small  business  concerns;  (3)  other  certlfled- 
eliglble  concerns;  (4)  persistent  labor  sur¬ 
plus  area  concerns  which  are  also  small  busi¬ 
ness  concerns;  (5)  other  persistent  labor  sur¬ 
plus  area  concerns;  (6)  substantial  labor  sur¬ 
plus  area  concerns  which  are  also  small  busi¬ 
ness  concerns;  (7)  other  substantial  labor 
surplus  area  concerns;  and  (8)  small  busi¬ 
ness  concerns  which  are  not  labor  surplus 
area  concerns. 

Clause  No.  24 — Utilization  of  minority 
business  enterprises. 

(a)  It  Is  the  policy  of  the  Government  that 
minority  business  enterprises  shall  have  the 
maximum  practicable  opportunity  to  par¬ 
ticipate  In  the  performance  of  Government 
contracts. 

(b)  The  Contractor  agrees  to  use  his  best 
efforts  to  carry  out  this  policy  In  the  award 
of  his  subcontracts  to  the  fullest  extent  con¬ 
sistent  with  the  efficient  performance  of  this 


contract.  As  used  In  this  contract,  the  term 
“minority  business  enterprise"  means  a  busi¬ 
ness,  at  least  50  percent  of  which  Is  owned  by 
minority  group  members  or.  In  case  of  pub¬ 
licly  owned  businesses,  at  least  51  percent  of 
the  stock  of  which  Is  owned  by  minority 
group  members.  For  the  purposes  of  this  defi¬ 
nition,  minority  group  members  are  Negroes, 
Spanish-speaking  American  persons,  Ameri- 
can-Orlentals,  American-Indians,  American- 
Eskimos,  and  American  Aleuts.  However, 
to  be  consistent  with  the  Indian  pref¬ 
erence  provisions  of  Pub.  L.  93-638,  the 
last  three  minorities  lndentlfied  In  the  pre¬ 
ceding  sentence  will  be  given  preference  over 
any  others  In  accordance  with  the  clause 
entitled,  “Utilization  of  Indian  Business  Con¬ 
cerns.”  Contractors  may  rely  on  written  rep¬ 
resentations  by  subcontractors  regarding 
their  status  as  minority  business  enterprises 
In  lieu  of  an  Independent  Investigation. 

Clause  No.  25 — Utilization  of  Indian  Busi¬ 
ness  Concerns. 

(a)  As  used  In  this  clause,  the  term  Indian 
Business  Concerns  means  an  Indian  organi¬ 
zation  as  defined  in  Section  4  of  the  Indian 
Self-Determination  and  Education  Assistance 
Act,  Pub.  L.  93-638  or  an  Indian-owned  eco¬ 
nomic  enterprise  as  defined  In  Section  3  of 
the  Indian  Financing  Act  of  1974  (  88  Stat. 
77). 

(b)  The  Contractor  agrees  to  give  prefer¬ 
ence  to  Indian  business  concerns  In  the 
awarding  of  any  subcontracts  entered  Into 
under  the  contract  consistent  with  the  effi¬ 
cient  performance  of  the  contract. 

Clause  No.  26 — Listing  of  employment 
openings. 

(This  clause  is  applicable  pursuant  to  41 
CFR  50-250  If  this  contract  is  for  $10,000  or 
more  and  will  generate  400  or  more  man-days 
of  employment.) 

(a)  The  Contractor  agrees  that  all  employ¬ 
ment  openings  of  the  Contractor  which  exist 
at  the  time  of  the  execution  of  this  contract 
and  those  which  occur  during  the  perform¬ 
ance  of  this  contract.  Including  those  not 
generated  by  this  contract  and  Including 
those  occurring  at  an  establishment  of  the 
Contractor  other  than  the  one  wherein  the 
contract  Is  being  performed  by  excluding 
those  of  Independently  operated  corporate 
affiliates,  shall,  to  the  maximum  extent 
feasible,  be  offered  for  listing  at  an  appropri¬ 
ate  local  office  of  the  State  employment  serv¬ 
ice  system  wherein  the  opening  occurs  and 
to  provide  such  periodic  reports  to  such  local 
office  regarding  employment  openings  and 
hires  as  may  be  required. 

(b)  Listing  of  employment  openings  with 
the  employment  service  system  pursuant  to 
this  clause  shall  be  made  at  least  concur¬ 
rently  with  the  use  of  any  other  recruitment 
source  or  effort  and  shall  involve  only  the 
normal  obligations  which  attach  to  the  plac¬ 
ing  of  a  bona  fide  Job  order  but  does  not  re¬ 
quire  the  hiring  of  any  Job  applicant  re¬ 
ferred  by  the  employment  service  system. 

(c)  The  periodic  reports  required  by  para¬ 
graph  (a)  of  this  clause,  shall  be  filed  at  least 
quarterly  with  the  appropriate  local  office  or, 
where  the  Contractor  has  more  than  one  es¬ 
tablishment  In  a  State,  with  the  central  office 
of  that  State  employment  service.  Such  re¬ 
ports  shall  indicate  for  each  establishment 
the  number  of  Individuals  who  were  hired 
during  the  reporting  period  and  the  number 
of  hires  who  were  veterans  who  served  in  the 
Armed  Forces  on  or  after  August  5,  1964,  and 
who  received  other  than  a  dishonorable  dis¬ 
charge.  The  Contractor  shall  maintain  copies 
of  the  reports  submitted  until  the  expiration 
of  1  year  after  final  payment  under  the  con¬ 
tract,  during  which  time  they  shall  be  made 
available,  upon  request,  for  examination  by 
any  authorized  representatives  of  the  Con¬ 
tracting  Officer  or  of  the  Secretary  of  Labor. 

(d)  Whenever  the  Contractor  becomes 
contractually  bound  to  the  listing  provisions 
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of  this  clause,  he  shall  advise  the  employ¬ 
ment  service  system  In  each  State  wherein 
he  has  establishments  of  the  name  and  loca¬ 
tion  of  each  such  establishment  In  the  State. 
As  long  as  the  Contractor  Is  contractually 
bound  to  these  provisions  and  has  so  advised 
the  State  employment  service  system,  there 
is  no  need  to  advise  the  State  system  of  sub¬ 
sequent  contracts.  The  Contractor  may  ad¬ 
vise  the  State  systems  when  It  Is  no  longer 
bound  by  this  contract  clause. 

(e)  This  clause  does  not  apply  (1)  to  the 
listing  employment  openings  which  occur 
outside  of  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  and  the  Virgin  Islands,  and  (2) 
to  contracts  with  State  and  local  govern¬ 
ments. 

(f)  nils  clause  does  not  apply  to  openings 
which  the  Contractor  proposes  to  All  from 
within  his  own  organization  or  to  fill  pur¬ 
suant  to  a  customary  and  traditional  em¬ 
ployer-union  hiring  arrangement.  This  ex¬ 
clusion  does  not  apply  to  a  particular  open¬ 
ing  once  an  employer  decides  to  consider 
applicants  outside  of  his  own  organization 
or  employer-union  arrangement  for  that 
opening. 

(g)  As  used  in  this  clause: 

(1)  “All  employment  openings”  Includes, 
but  Is  not  limited  to.  openings  which  occur 
In  the  following  Job  categories:  Production 
and  nonproduction:  plant  and  office;  la¬ 
borers  and  mechanics;  supervisory  and  non- 
supervlsory;  technical;  and  executive,  ad¬ 
ministrative,  and  professional  openings 
which  are  compensated  on  a  salary  basis  of 
less  than  $18,000  per  year.  This  term  In¬ 
cludes  full-time  employment,  temporary 
employment  of  more  than  8  days'  duration, 
and  part-time  employment. 

(2)  “Appropriate  office  of  the  State  em¬ 
ployment  service  system"  means  the  local 
office  of  the  Federal -State  national  system 
of  public  employment  offices  with  assigned 
responsibility  for  serving  the  area  erf  the 
establishment  where  the  employment  open¬ 
ing  Is  to  be  filled.  Including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

(3)  “Openings  which  the  Contractor  pro¬ 
poses  to  fill  from  within  his  own  organiza¬ 
tion  or  to  fill  pursuant  to  a  customary  and 
traditional  employer-union  hiring  arrange- 

_  ment,”  means  employment  openings  few 
which  no  consideration  will  be  given  to  per¬ 
sons  outside  the  Contractor’s  organization 
(including  any  affiliates,  subsidiaries,  and 
parent  companies)  or  outside  of  a  special 
hiring  arrangement  which  Is  part  of  the 
customary  and  traditional  employment  rela¬ 
tionship  which  exists  between  the  Contractor 
and  representatives  of  his  employees  and  In¬ 
cludes  any  openings  which  the  Contractor 
proposes  to  fill  from  regularly  established 
“recall”  or  “rehire”  lists  or  from  union  hiring 
halls. 

(4)  "Man-day  of  employment”  means  any 
day  during  which  an  employee  performs  more 
than  1  hour  of  work. 

(h)  The  Contractor  agrees  to  place  this 
clause  (excluding  this  paragraph  (h) )  In  any 
subcontract  directly  under  this  contract. 

Clause  No.  27 — Indian  employment  prefer¬ 
ence. 

(a)  The  Contractor  shall  give  preference  in 
employment  for  all  work  performed  under 
the  contract.  Including  subcontracts  there¬ 
under,  to  qualified  Indians  and  to  the  extent 
feasible  consistent  with  the  efficient  per¬ 
formance  of  the  contract,  provide  employ¬ 
ment  and  training  opportunities  to  Indians 
that  are  not  fully  qualified  to  perform  under 
the  contract. 

(b)  The  Contractor  agrees  to  Include  this 
clause  or  one  similar  thereto  In  all  subcon¬ 
tracts  Issued  under  the  contract. 

Clause  No.  28 — Inspection. 


The  Government,  through  any  authorized 
representatives,  has  the  right,  at  all  reason¬ 
able  times,  to  inspect,  or  otherwise  evaluate 
the  work  performed  or  being  performed  here¬ 
under  and  the  premises  In  which  It  is  being 
performed.  If  any  inspection,  or  evaluation  Is 
made  by  the  Government  on  the  premises  of 
the  Contractor  or  a  subcontractor,  the  Con¬ 
tractor  shall  provide  and  shall  require  his 
subcontractors  to  provide  all  reasonable  fa¬ 
cilities  and  assistance  for  the  safety  and  con¬ 
venience  of  the  Government  representatives 
In  the  performance  of  their  duties.  All  Inspec¬ 
tions  and  evaluations  shall  be  performed  In 
such  a  manner  as  will  not  unduly  delay  the 
work. 

Clause  No.  29 — Changes. 

The  Contracting  Officer  may  at  any  time, 
by  a  written  order,  and  without  notice  to  the 
sureties.  If  any,  make  changes,  within  the 
general  scope  of  this  contract.  In  any  one  or 
more  of  the  following  (1)  drawings,  designs, 
or  specifications,  (11)  place  of  Inspection, 
delivery,  or  acceptance,  and  (iv)  the  amount 
of  Government-furnished  property.  If  any 
such  change  causes  an  Increase  or  decrease 
in  the  cost  of,  or  the  time  required  for  per¬ 
formance  of,  this  contract,  or  otherwise  af¬ 
fects  any  other  provisions  of  this  contract, 
whether  changed  or  not  changed  by  any  such 
order,  an  equitable  adjustment  shall  be  made 
(1)  in  the  contract  price  or  time  of  perform¬ 
ance,  or  both,  and  (11)  In  such  provisions  of 
the  contract  as  may  be  so  affected,  and  the 
contract  shall  be  modified  In  writing  accord¬ 
ingly.  Any  claim  by  the  Contractor  for  ad¬ 
justment  under  this  clause  must  be  asserted 
within  thirty  (30)  days  from  the  date  erf 
receipt  by  the  Contractor  of  the  notification 
of  change;  Provided,  however.  That  the  Con¬ 
tracting  Officer,  If  he  decides  that  the  facts 
justify  such  action,  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior 
to  final  payment  under  this  contract.  Where 
the  cost  of  property  made  obsolete  or  excess 
as  a  result  of  a  change  Is  Included  In  the 
Contractor’s  claim  for  adjustment,  the  Con¬ 
tracting  Officer  shall  have  the  right  to  pre¬ 
scribe  the  manner  of  disposition  of  such 
property.  Failure  to  agree  to  any  adjustment 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  “Disputes”.  However,  noth¬ 
ing  In  this  clause  shall  excuse  the  Contractor 
from  proceeding  with  the  contract  as 
changed. 

Clause  No.  30 — Termination  for  cause. 

(a)  The  performance  of  work  under  this 
contract  may  be  terminated.  In  whole  or 
from  time  to  time  In  part,  by  the  Govern¬ 
ment  whenever  the  contractor  falls  to  per¬ 
form  the  work  required  by  the  contract  and 
whenever  the  “Retrocession”  and  “Reas¬ 
sumption”  provisions  of  the  contract  are  In¬ 
volved.  Termination  of  work  hereunder  shall 
be  effected  by  delivery  to  the  Contractor  of  a 
Notice  of  Termination  specifying  the  extent 
to  which  performance  of  work  under  the  con¬ 
tract  IS  terminated  and  the  date  upon  which 
such  termination  becomes  effective. 

(b)  After  receipt  of  the  Notice  of  Termina¬ 
tion  the  Contractor  shall  cancel  his  out¬ 
standing  commitments  hereunder  covering 
the  procurement  of  materials,  supplies, 
equipment,  and  miscellaneous  Items.  In 
addition,  the  Contractor  shall  exercise  all 
reasonable  diligence  to  accomplish  the  can¬ 
cellation  or  diversion  of  his  outstanding 
commitments  covering  personal  services  and 
extending  beyond  the  date  of  such  termina¬ 
tion  to  the  extent  that  they  relate  to  the 
performance  of  any  work  terminated  by  the 
notice.  With  respect  to  such  canceled  com¬ 
mitments  the  Contractor  agrees  to  ( 1 )  settle 
all  outstanding  liabilities  and  all  claims  aris¬ 
ing  out  of  such  cancellation  of  commitments, 
with  the  approval  or  ratification  of  the  Con¬ 
tracting  Officer,  to  the  extent  he  may  require, 
which  approval  or  ratification  shall  be  final 


for  all  purposes  of  this  clause,  and  (2)  as¬ 
sign  to  the  Government,  In  the  manner,  at 
the  time,  and  to  the  extent  directed  by  the 
Contracting  Officer,  all  of  the  right,  title,  and 
interest  of  the  Contractor  under  the  orders 
and  subcontracts  so  terminated,  in  which 
case  the  Government  shall  have  the  right,  In 
its  discretion,  to  settle  or  pay  any  or  all 
claims  arising  out  of  the  termination  of  such 
orders  and  subcontracts. 

(c)  The  Contractor  shall  submit  his  termi¬ 
nation  claim  to  the  Contracting  Officer 
promptly  after  receipt  of  a  Notice  of  Termi¬ 
nation,  but  In  no  event  later  than  one  year 
from  the  effective  date  thereof,  unless  one  or 
more  extensions  In  writing  are  granted  by  the 
Contracting  Officer  upon  written  request  of 
the  Contractor  within  such  one-year  period 
or  authorized  extension  thereof.  Upon  failure 
of  the  Contractor  to  submit  his  termination 
claim  with  the  time  allowed,  the  Contracting 
Officer  may,  subject  to  any  review  required 
by  the  contracting  agency’s  procedures  In 
effect  as  of  the  date  of  execution  of  this 
contract,  determine,  on  the  amount,  If  any, 
due  to  the  Contractor  by  reason  of  the  termi¬ 
nation  and  shall  thereupon  pay  to  the  Con¬ 
tractor  the  amount  so  determined. 

(d)  Any  determination  of  costs  under 
paragraph  (c)  shall  be  governed  by  the  cost 
principles  set  forth  In  Subpart  1.15.3  of  the 
Federal  Procurement  Regulations  (41  CFR 
1-15.3),  as  In  effect  on  the  date  of  this  con¬ 
tract,  except  that  If  the  Contractor  Is  not  an 
educational  Institution  the  determination 
shall  be  governed  by  Subpart  1-15.2  of  the 
Federal  Procurement  Regulations  (41  CFR 
1-15.2). 

(e)  Subject  to  the  provisions  of  paragraph 

(c)  above,  and  subject  to  any  review  required 
by  the  contracting  agency’s  procedures  In 
effect  as  of  the  date  of  execution  of  this  con¬ 
tract,  the  Contractor  and  the  Contracting 
Officer  may  agree  upon  the  whole  or  any  part 
of  the  amount  or  amounts  to  be  paid  to  the 
Contractor  by  reason  of  the  termination  un¬ 
der  this  clause,  which  amount  or  amounts 
may  Include  any  reasonable  cancellation 
charges  thereby  Incurred  by  the  Contractor 
and  any  reasonable  loss  upon  outstanding 
commitments  for  personal  services  which  he 
is  unable  to  cancel :  Provided,  however,  That 
In  connection  with  any  outstanding  commit¬ 
ments  for  personal  services  which  the  Con¬ 
tractor  if  unable  to  cancel,  the  Contractor 
shall  have  exercised  reasonable  diligence  to 
divert  such  commitments  to  his  other  activ¬ 
ities  and  operations.  Any  such  agreement 
shall  be  embodied  In  an  amendment  to  this 
contract  and  the  Contractor  shall  be  paid  the 
agreed  amount. 

(f)  The  Government  may  from  time  to 
time,  under  such  terms  and  conditions  as 
It  may  prescribe,  make  partial  payments 
against  costs  incurred  by  the  Contractor  In 
connection  with  the  terminated  portion  of 
this  contract,  whenever.  In  the  opinion  of 
the  Contracting  Officer,  the  aggregate  of  such 
payments  Is  within  the  amount  to  which 
the  Contractor  will  be  entitled  hereunder. 
If  the  total  of  such  payments  is  In  excess 
of  the  amount  finally  agreed  or  determined 
to  be  due  under  this  clause,  such  excess  shall 
be  payable  by  the  Contractor  to  the  Gov¬ 
ernment  upon  demand:  Provided,  That  If 
such  excess  Is  not  so  paid  upon  demand,  In¬ 
terest  thereon  shall  be  payable  by  the  Con¬ 
tractor  to  the  Government  at  the  rate  of 
6  percent  per  annum,  beginning  30  days 
from  the  date  of  such  demand. 

(g)  The  Contractor  agrees  to  transfer  title 
to  the  Government  and  deliver  In  the  man¬ 
ner,  at  the  times,  and  to  the  extent,  If  any, 
directed  by  the  Contracting  Officer,  such  In¬ 
formation  and  Items  which.  If  the  contract 
had  been  completed,  would  have  been  re¬ 
quired  to  be  furnished  to  the  Government, 
including; 
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(1)  Completed  or  partially  completed 
plans,  drawings  and  Information;  and 

(2)  Materials  or  equipment  produced  or 
in  process  or  acquired  In  connection  with 
the  performance  of  the  work  terminated  by 
the  notice. 

Other  than  the  above,  any  termination 
Inventory  resulting  from  the  termination  of 
the  contract  may,  with  the  written  approval 
of  the  Contracting  Officer,  be  sold  or  ac¬ 
quired  by  the  Contractor  under  the  condi¬ 
tions  prescribed  by  and  at  a  price  or  prices 
approved  by  the  Contracting  Officer.  The 
proceeds  of  any  such  disposition  shall  be 
applied  In  reduction  of  any  payments  to 
be  made  by  the  Government  to  the  Contrac¬ 
tor  under  this  contract  or  shall  otherwise 
be  credited  to  the  price  or  cost  of  work  cov¬ 
ered  by  this  contract  or  paid  In  such  other 
manner  as  the  Contracting  Officer  may  di¬ 
rect.  Pending  final  disposition  of  property 
arising  from  the  termination,  the  Contrac¬ 
tor  agrees  to  take  such  action  as  may  be 
necessary,  or  as  the  Contracting  Officer  may 
direct,  for  the  protection  and  preservation 
of  the  property  related  to  this  contract  which 
is  In  the  possession  of  the  Contractor  and 
In  which  the  Government  has  or  may  ac¬ 
quire  an  interest. 

(b)  Any  disputes  as  to  questions  of  fact 
which  may  arise  hereunder  shall  be  subject 
to  the  “Disputes’*  clause  of  this  contract. 

Clause  No.  31 — Retrocession. 

(a)  The  Indian  tribe  that  Initially  re¬ 
quested  this  contract  may  also  request  Its 
retrocession,  notwithstanding  the  fact  that 
the  Contractor  may  be  a  tribal  organization 
other  than  the  tribe. 

(b)  Should  the  tribe  request  retrooesslon 
of  the  contract  and  the  Contractor  Is  other 
than  the  Tribe,  the  Contracting  Officer  will 
notify  the  Contractor  of  the  request  and  In 
consultation  with  the  Tribe  and  the  Con¬ 
tractor  establish  the  effective  date  of  the 
retrocession.  The  retrocession  will  become 
effective  no  later  than  120  days  after  the 
Contracting  Officer  receives  the  Tribe’s 
request  unless  the  Tribe  and  the  Contracting 
Officer  mutually  agree  on  a  later  date. 

(c)  Immediately  after  receipt  of  the  re¬ 
quest  for  retrocession  and  where  applicable 
notifying  the  Contractor,  the  Contracting 
Officer  will  meet  with  the  Contractor  and 
mutually  agree  to — 

(1)  A  plan  for  the  orderly  transfer  of  re- 
sponsibUltles; 

(2)  A  plan  for  inventorying  materials  and 
supplies  on  hand; 

(3)  An  accounting  for  funds.  Including 
but  not  limited  to  current  and  anticipated 
obligations; 

(4)  The  cost  of  operation  until  retroces¬ 
sion;  and, 

(5)  The  Identification  of  all  records  relat¬ 
ing  to  the  contract  and  the  contracted  func¬ 
tion. 

Clause  No.  32 — Reassumption  of  programs. 

(a)  The  Contracting  Officer  may  upon 
written  notice  to  the  Contractor  in  accord¬ 
ance  with  the  clause  entitled  “Termination 
for  Cause"  rescind  the  contract  In  whole  or 
In  part  and  assume  or  resume  control  or 
operation  of  the  program,  activity  or  service 
Involved  if  it  Is  determined  that  the  Con¬ 
tractor’s  performance  Involves  ( 1 )  the  viola¬ 
tion  of  the  rights,  or  endangerment  of  the 
health,  safety  or  welfare  of  any  person;  or 
(2)  gross  negligence  or  mismanagement  In 
the  handling  or  use  of  funds  provided  the 
Contractor  under  the  contract;  and  (3)  when 
Contractor  falls  to  perform  the  work  required 
under  the  contract. 

(b)  In  the  event  It  is  determined,  under 
paragraph  (a)  of  this  clause,  that  there  Is 
an  Immediate  threat  to  safety  the  Contract¬ 
ing  Officer  may  by  written  notice  to  the  Con¬ 
tractor  Immediately  rescind  the  contract  or 
that  portion  thereof  that  poses  such  threat 


and  assume  or  reassume  operation  of  the 
program  activity  or  service  Involved:  Pro¬ 
vided,  That  the  Contracting  Officer  will  with¬ 
in  10  calendar  days  of  the  date  the  contract 
was  rescinded  schedule  a  hearing  at  a  time 
and  place  mutually  agreed  to  by  the  parties. 
When  the  Contractor  Is  other  than  the  In¬ 
dian  tribe  that  requested  the  contract,  the 
tribe  will  be  advised  of  the  contract  rescis¬ 
sion  at  the  same  time  as  the  Contractor  and 
invited  to  attend  the  hearing  and  present 
Its  views.  The  time  and  place  of  the  hearing 
will  be  coordinated  with  the  tribe.  If  agree¬ 
ment  on  corrective  measures  is  not  reached  at 
the  hearing  the  Contracting  Officer  shaU 
within  30  calendar  days  from  the  date  of  the 
hearing  reduce  the  Issued  to  writing  and  mall 
or  otherwise  furnish  a  copy  thereof  to  the 
Contractor  who  may  appeal  the  Issues  as  pro¬ 
vided  for  In  43  CPR  Part  4. 

(c)  When  there  is  no  Immediate  threat  to 
safety  the  Contracting  Officer  shall  provide 
written  notice  to  the  Contractor  of  intent 
to  rescind  the  contract  which  will  Include 
the  reason  why  contract  recislon  is  contem¬ 
plated,  what  corrective  measures  are  con¬ 
sidered  necessary  and  a  reasonably  time  pe¬ 
riod  In  which  corrective  measure  must  be 
accomplished.  Should  the  Contractor  not 
take  corrective  action  within  the  time  spec¬ 
ified,  the  Contracting  Officer  may  rescind  the 
contract:  Provided,  That  the  Contractor  has 
a  right  to  a  hearing  and  appeal  as  provided 
in  paragraph  (b)  of  this  clause. 

Clause  No.  33 — Payment  of  interest  on 
contractors’  claims. 

(a)  If  an  appeal  Is  filed  by  the  contractor 
from  a  final  decision  of  the  Contracting 
Officer  under  the  Disputes  clause  of  this  con¬ 
tract,  denying  a  claim  arising  under  the  con¬ 
tract,  simple  interest  on  the  amount  of  the 
claim  finally  determined  owned  by  the  Gov¬ 
ernment  shall  be  payable  to  the  Contractor. 
Such  Interest  shall  be  at  the  rate  determined 
by  the  Secretary  of  the  Treasury  pursuant 
to  Public  Law  92-41,  85  Stat.  97.  from  the 
date  the  Contractor  furnished  to  the  Con¬ 
tracting  Officer  his  written  appeal  under 
the  Disputes  clause  of  this  contract,  to  the 
date  of  (1)  a  final  Judgment  by  a  court  of 
competent  jurisdiction,  or  (2)  mailing  to  the 
Contractor  of  a  supplemental  agreement  for 
execution  either  confirming  completed  nego¬ 
tiations  between  the  parties  or  carrying  out 
a  decision  of  a  board  of  contract  appeals. 

(b)  Notwithstanding  (a),  above,  (1)  In¬ 
terest  shall  be  applied  only  from  the  date 
payment  was  due.  If  such  date  is  later  than 
the  filing  of  appeal,  and  (2)  interest  shall 
not  be  paid  for  any  period  of  time  that  the 
Contracting  Officer  determines  the  Contrac¬ 
tor  has  unduly  delayed  In  pursuing  his 
remedies  before  a  board  of  contract  appeals 
or  a  court  of  competent  Jurisdiction. 

Clause  No.  34 — Government-furnished 
property. 

(a)  The  Government  shall  deliver  to  the 
Contractor,  for  use  in  connection  with  and 
under  the  terms  of  this  contract,  the  prop¬ 
erty  described  elsewhere  In  this  contract, 
together  with  such  related  data  and  infor¬ 
mation  as  the  Contractor  may  request  and 
as  may  reasonably  be  required  for  the  in¬ 
tended  use  of  such  property  (hereinafter 
referred  to  as  “Government-Furnished  Prop¬ 
erty").  The  delivery  or  performance  dates 
for  the  supplies  or  services  to  be  furnished 
by  the  Contractor  under  this  contract  are 
based  upon  the  expectation  that  Govern¬ 
ment-Furnished  Property  suitable  for  use 
will  be  delivered  to  the  Contractor  at  the 
times  stated  elsewhere  in  this  contract  or.  If 
not  so  stated,  In  sufficient  time  to  enable 
the  Contractor  to  meet  such  delivery  or  per¬ 
formance  dates.  In  the  event  that  Govern¬ 
ment-Furnished  Property  is  not  delivered  to 
the  Contractor  by  such  time  or  times,  the 
Contracting  Officer  shall,  upon  timely  writ¬ 


ten  request  made  by  the  Contractor,  make 
a  determination  of  the  delay  occasioned  the 
Contractor  occasioned  the  Contractor  there¬ 
by,  and  shall  equitably  adjust  the  delivery, 
or  performance  dates  or  the  contract  price, 
or  both,  and  any  other  contractual  provision 
affected  by  the  delay.  In  the  event  that  Gov¬ 
ernment-Furnished  Property  Is  received  by 
the  Contractor  In  a  condition  not  suitable 
for  its  intended  use,  the  Contractor  shall, 
upon  receipt  thereof,  notify  the  Contracting 
Officer  of  such  fact  and,  as  directed  by  the 
Contracting  Officer,  either  (1)  return  such 
property  at  the  Government’s  expense  or 
otherwise  dispose  of  such  property,  or  (2) 
effect  repairs  or  modifications.  Upon  com¬ 
pletion  of  (1)  or  (2)  above,  the  Contracting 
Officer  upon  timely  written  request  of  the 
Contractor  Bhall  equitably  adjust  the  de¬ 
livery  or  performance  dates  or  the  contract 
price,  or  both,  and  any  other  contractual 
provision  effected  by  the  return,  disposition, 
repair  or  modification.  The  foregoing  provi¬ 
sions  for  adjustment  are  exclusive  and  the 
Government  shall  not  be  liable  to  suit  for 
breach  of  contract  by  reason  of  any  delay 
in  delivery  of  Government-Furnished  Prop¬ 
erty  or  delivery  of  such  property  In  a  condi¬ 
tion  not  suitable  for  Its  Intended  use. 

(b)  By  notice  In  writing  the  Contracting 
Officer  may  decrease  the  property  furnished 
or  to  be  furnished  by  the  Government  under 
this  contract.  In  any  such  case,  the  Con¬ 
tracting  Officer  upon  timely  written  request 
of  the  Contractor  shall  equitably  adjust  the 
delivery  or  performance  dated  or  the  contract 
price,  or  both,  and  any  other  contractual 
provisions  affected  by  the  decrease. 

(c)  Title  to  the  Government-Furnished 
Property  shall  remain  In  the  Government. 
Title  to  Government-Furnished  Property 
shall  not  be  affected  by  the  Incorporation  or 
attachment  thereof  to  any  property  not 
owned  by  the  Government,  nor  shall  such 
Government-Furnished  Property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  Its 
Identity  as  personality  by  reason  of  affixation 
to  any  reality. 

(d)  The  Government-Furnished  Property, 
unless  otherwise  specifically  provided  herein, 
and  except  as  otherwise  approved  or  directed 
by  the  Contracting  Officer  In  writing,  shall 
be  used  exclusively  for  the  performance  of 
this  contract. 

(e)  The  Contractor  shall  maintain  and  ad¬ 
minister,  in  accordance  with  sound  business 
practice,  a  program  for  the  maintenance,  re¬ 
pair,  protection  and  preservation  of  Govern¬ 
ment-Furnished  Property,  until  disposed  of 
by  the  Contractor  In  accordance  with  this 
clause.  In  the  event  that  any  damage  occurs 
to  Government-Furnished  Property  the  risk 
of  which  has  been  assumed  by  the  Govern¬ 
ment  under  this  contract,  the  Government 
shall  replace  such  Items  or  the  Contractor 
shall  make  such  repair  of  the  property,  as 
the  Government  directs;  Provided,  however. 
That  if  the  Contractor  cannot  effect  such 
repair  within  the  time  required,  the  Con¬ 
tractor  may  reject  such  property.  The  con¬ 
tract  price  includes  no  compensation  to  the 
Contractor  for  the  performance  of  any  repair 
or  replacement  for  which  the  Government  is 
responsible;  and  an  equitable  adjustment 
will  be  made  in  the  contract  price  for  any 
such  repair  or  replacement  of  Government- 
Furnished  Property  made  at  the  direction  of 
the  Government.  Any  repair  or  replacement 
for  which  the  Contractor  Is  responsible  under 
the  provisions  of  this  contract  shall  be  ac¬ 
complished  by  the  Contractor  at  its  own 
expense. 

(f )  The  Contractor  also  agrees  to  maintain 
and  administer.  In  accordance  with  sound 
business  practice,  a  property  control  system 
which  will  provide  the  following:  Contract 
number:  nomenclature  of  Item;  quantity  re¬ 
ceived;  issued;  and  balance  on  hand;  posting 
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reference  to  Include  date  received,  Issued 
unit  price  and  location;  marking  or  identi¬ 
fication  of  item:  adequate  maintenance,  stor¬ 
age,  and  security  of  Government- Furnished 
Property,  until  disposed  of  by  the  Contractor 
in  accordance  with  this  clause.  Hie  Contrac¬ 
tor  further  agrees  to  receipt  promptly  for  all 
Government  property  In  a  form  and  manner 
as  prescibed  by  the  Contracting  Officer. 

(g)  Hie  Contractor  agrees  to  make  avail¬ 
able  to  authorized  representatives  of  the 
Contracting  Officer  at  all  reasonable  times 
at  the  office  of  the  Contractor  all  of  its  prop¬ 
erty  records  under  this  contract,  and  access 
to  any  premises  where  any  of  the  Govern¬ 
ment-Furnished  Property  is  located. 

(h)  (i)  Hie  Contractor  shall  not  be  liable 
for  any  loss  of  or  damage  to  the  Government- 
Furnished  Property,  or  for  expenses  inci¬ 
dental  to  such  loss  or  damage  except  that 
the  Contractor  shall  be  liable  for  any  such 
loss  or  damage  (including  expenses  inciden¬ 
tal  thereto) : 

(A)  Which  results  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of 
the  Contractor's  directors  or  officers,  or  on 
the  part  of  any  of  its  managers,  superin¬ 
tendents,  or  other  equivalent  representatives 
who  have  supervision  or  direction  of  all  or 
substantially  all  of  the  Contractor’s  business, 
or  all  or  substantially  all  of  the  Contractor’s 
operations  at  any  one  plant,  laboratory,  or 
separate  location  in  which  this  contract  is 
being  performed;  or 

(B)  Which  results  from  a  failure  on  the 
part  of  the  Contractor,  due  to  the  willful 
misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  its  directors,  officers,  or  other  repre¬ 
sentatives  mentioned  in  subparagraph  (A) 
above,  to  maintain  and  administer,  in  accord¬ 
ance  with  sound  business  practice,  the  pro¬ 
gram  for  maintenance,  repair,  protection  and 
preservation  of  Government-Furnished  Prop¬ 
erty  as  required  by  subparagraph  (e)  above; 
or 

(C)  For  which  the  Contractor  is  otherwise 
responsible  under  the  express  terms  of  the 
clause  or  clauses  designated  in  this  con¬ 
tract;  or 

(D)  Which  results  from  a  risk  expressly 
required  to  be  Insured  under  some  other 
provision  of  this  contract,  or  of  the  sched¬ 
ules  or  task  orders  thereunder,  but  only  to 
the  extent  of  the  insurance  so  required  to  be 
procured  and  maintained  or  to  the  extent 
of  insurance  actually  procured  and  main¬ 
tained,  whichever  is  greater;  or 

(E)  Which  results  from  a  risk  which  is  in 
fact  covered  by  Insurance  or  for  which  the 
Contractor  is  otherwise  reimbursed,  but  only 
to  the  extent  of  such  insurance  or  reimburse¬ 
ment;  Provided,  That,  If  more  than  one  of  the 
above  exceptions  shall  be  applicable  In  any 
case,  the  Contractor’s  liability  under  any 
one  exception  Bhall  not  be  limited  by  any 
other  exception. 

(ii)  The  Contractor  represents  that  it  is 
not  including  in  the  price  hereunder,  and 
agrees  that  it  will  not  hereafter  Include  in 
any  price  to  the  Government,  any  charge  or 
reserve  for  insurance  (Including  self-insur¬ 
ance  funds  or  reserves)  covering  loss  or  de¬ 
struction  of  or  damage  to  the  Government- 
Furnished  Property,  except  to  the  extent  that 
the  risk  of  loss  is  imposed  on  the  Contractor 
under  (1)  (C)  above,  or  insurance  has  been 
required  under  (i)  (D)  above. 

(ill)  Upon  the  happening  of  loss  or  de¬ 
struction  of  or  damage  to  any  Government- 
Furnished  Property,  the  Contractor  shall 
notify  the  Contracting  Officer  thereof  and 
shall  take  all  reasonable  steps  to  protect  the 
Government-Furnished  Property  from  fur- 
there  damage,  separate  the  damaged  and  un¬ 
damaged  Government-Furnished  Property 
in  the  best  possible  order,  and  furnish  to  the 
Contracting  Officer  a  statement  of: 
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(A)  The  lost,  destroyed  and  damaged  Gov- 
ernmeat-Furnished  Property; 

(B)  The  time  and  origin  of  the  loss,  de¬ 
struction  or  damage; 

(C)  All  known  Interest  in  commingled 
property  of  which  the  Government-Fur¬ 
nished  Property  is  a  part;  and 

(D)  The  insurance,  If  any,  covering  ally 
part  of  or  Interest  in  such  commingled  prop¬ 
erty. 

The  Contractor  shall  be  reimbursed  for  the 
expenditures  made  by  It  In  performing  its 
obligations  under  the  subparagraph  (lii),  to 
the  extent  approved  by  the  Contracting  Of¬ 
ficer  and  set  forth  in  a  supplemental  agree¬ 
ment  or  amendment  to  this  contract. 

(iv)  With  the  prior  written  approval  of 
the  Contracting  Officer  after  loss  or  destruc¬ 
tion  of  or  damage  to  Government-Furnished 
Property,  and  subject  to  such  conditions  and 
limitations  as  may  be  Imposed  by  the  Con¬ 
tracting  Officer,  the  Contractor  may.  In  order 
to  minimize  the  loss  to  the  Government  or 
In  order  to  permit  resumption  of  business 
or  the  like,  sell  for  the  account  of  the  Gov¬ 
ernment  any  item  of  Government-Furnished 
Property  which  has  been  damaged  beyond 
practicable  repair,  or  which  is  60  commingled 
or  combined  with  property  of  other,  Includ¬ 
ing  the  Contractor,  that  separation  is  im¬ 
practicable. 

(v)  Except  to  the  extent  of  any  loss  or 
destruction  of  or  damage  to  Government- 
Furnished  Property  for  which  the  Con¬ 
tractor  is  relieved  of  liability  under  the  fore¬ 
going  provisions  of  this  clause,  and  except 
for  reasonable  wear  and  tear  or  depreciation, 
or  the  utilization  of  the  Government-Fur¬ 
nished  Property  in  accordance  with  the  pro¬ 
visions  of  this  contract,  the  Government- 
Furnished  Property  (other  than  property 
permitted  to  be  sold)  shall  be  returned  to  the 
Government  in  as  good  condition  as  when 
received  by  the  Contractor  in  connection 
with  this  contract,  or  as  repaired  under 
paragraph  (e)  above. 

(vi)  In  the  event  the  Contractor  is  reim¬ 
bursed  or  compensated  for  any  loss  or  de¬ 
struction  of  or  damage  to  the  Government- 
Furnished  Property,  it  shall  equitably  reim¬ 
burse  the  Government.  The  Contractor  shall 
do  nothing  to  prejudice  the  Government’s 
rights  to  recover  against  third  parties  for  any 
such  I066,  destruction  or  damage  and,  upon 
the  request  of  the  Contracting  Officer,  shall 
at  the  Government’s  expense,  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (Including  assistance  In  the 
prosecution  of  suit  and  the  execution  of  in¬ 
struments  of  assignment  in  favor  of  the  Gov¬ 
ernment)  in  obtaining  recovery. 

(I)  Upon  completion  or  expiration  of  this 
contract,  any  Government  property  which 
has  not  been  consumed  in  the  performance 
of  this  contract  or  which  has  not  been  previ¬ 
ously  disposed  of  in  accordance  with  the  pro¬ 
visions  of  this  clause,  or  for  which  the  Con¬ 
tractor  has  not  otherwise  been  relieved  of 
responsibility,  shall  be  disposed  of  in  the 
same  manner,  and  subject  to  the  same  proce¬ 
dures,  as  is  provided  in  paragraph  (g)  of  the 
clause  of  this  contract  entitled  "TERMINA- 
HON  FOR  THE  CONVENIENCE  OF  THE 
GOVERNMENT”  with  respect  to  termination 
inventory.  The  proceeds  of  any  such  disposi¬ 
tion  shall  be  applied  in  reduction  of  any  pay¬ 
ments  to  be  made  by  the  Government  to  the 
Contractor  under  this  contract,  or  shall 
otherwise  be  credited  to  the  price  or  cost  of 
the  work  covered  by  this  contract,  or  shall 
be  paid  in  such  other  manner  as  the  Con¬ 
tracting  Officer  may  direct.  Pending  final  dis¬ 
position  of  such  property,  the  Contractor 
agrees  to  take  such  action  as  may  be  neces¬ 
sary,  or  as  the  Contracting  Officer  may  direct, 
for  the  protection  and  preservation  thereof. 

(J)  If  the  Contracting  Officer  determines 
that  the  interests  of  the  Government  require 


removal  of  any  Government-Furnished  Prop¬ 
erty,  or  if  the  Contractor  determines  any 
Government-Furnished  Property  to  be  in 
excess  of  its  need  under  this  contract,  such 
Government-Furnished  Property  shall  be 
disposed  of  in  the  same  manner  as  covered 
by  paragraph  (1)  above.  In  the  event  that 
the  Contracting  Officer  requires  the  removal 
of  any  Government-Furnished  Property  un¬ 
der  this  paragraph  (J)  or  paragraph  (i) 
above,  upon  timely  written  request  of  the 
Contractor,  an  equitable  adjustment  shall  be 
made  in  the  contract  price  to  cover  the  di¬ 
rect  cost  to  the  Contractor  of  such  removal 
and  of  any  property  damage  occasioned 
thereby. 

Clause  No.  35 — Examination  of  records  by 
the  Comptroller  General. 

(a)  The  Contractor  agrees  that  the  Comp¬ 
troller  General  of  the  United  States  or  any 
of  his  duly  authorized  representatives  shall, 
until  expiration  of  3  years  after  final  pay¬ 
ment  under  this  contract,  or  of  the  time 
periods  for  the  particular  records  specified  in 
Part  1-20  of  the  Federal  Procurement  Regu¬ 
lations  (41  CFR  Part  1-20),  whichever  ex¬ 
pires  earlier,  have  access  to  and  the  right  to 
examine  any  directly  pertinent  books,  docu¬ 
ments,  papers,  and  records  of  the  Contractor 
involving  transactions  related  to  this  con¬ 
tract. 

(b)  The  Contractor  further  agrees  to  in¬ 
clude  in  all  his  subcontracts  hereunder  a 
provision  to  the  effect  that  the  subcontractor 
agrees  that  the  Comptroller  General  of  the 
United  States  or  any  of  his  duly  authorized 
representatives  shall,  until  expiration  of  3 
years  final  payment  under  the  subcontract, 
or  of  the  time  periods  for  the  particular  rec¬ 
ords  specified  in  Part  1-20  of  the  Federal 
Procurement  Regulations  (41  CFR  Part  1- 
20),  whichever  expires  earlier,  have  access  to 
and  the  right  to  examine  any  directly  per¬ 
tinent  books,  documents,  papers,  and  rec¬ 
ords  of  such  subcontractor,  Involving  trans¬ 
actions  related  to  the  subcontract.  The  term 
"subcontract”  as  used  in  this  clause  excludes 

( 1 )  purchase  orders  not  exceeding  $2,500  and 

(2)  subcontracts  or  purchase  orders  for  pub¬ 
lic  utility  services  at  rates  established  for 
uniform  applicability  to  the  general  public. 

Clause  No.  36 — Indemnity  and  Insurance. 

(a)  The  Contractor  shall  indemnify  and 
save  and  keep  harmless  the  Government 
against  any  or  all  loss,  cost,  damage,  claim, 
expense  or  liability  whatsoever,  because  of 
accident  or  injury  to  persons  or  property  or 
others  occurring  in  connection  with  any  pro¬ 
gram  Included  as  a  part  of  this  contract,  by 
providing  where  applicable,  the  Insurance 
described  below: 

(b)  The  Contractor  shall  secure,  pay  the 
premium  for,  and  keep  in  force  until  the 
expiration  of  this  of  this  contract,  or  any 
renewal  period  thereof,  Insurance  as  provided 
below.  Such  insurance  policies  shall  specifi¬ 
cally  include  a  provision  stating  the  liability 
assumed  by  the  Contractor  under  this  con¬ 
tract. 

(1)  Workman’s  compensation  insurance  as 
required  by  laws  of  the  state. 

(2)  Owner’s  landlord’s  and  tenant’s  bodily 
injury  liability  Insurance  with  limits  of  not 
less  than  $50,000  for  each  person  and  $500,- 
000  for  each  accident. 

(3)  Property  damage  liability  insurance 
with  limits  of  not  less  than  $25,000  for  each 
accident. 

(4)  Automobile  bodily  injury  liability  in¬ 
surance  with  limits  of  not  less  than  $50,000 
for  each  person,  and  $600,000  for  each  acci¬ 
dent  and  property  damage  liability  Insurance 
with  a  limit  of  not  less  than  $5,000  for  each 
accident. 

(5)  Food  products  liability  insurance  with 
limits  of  not  less  than  $50,000  for  each  per¬ 
son  and  $500,000  for  each  accident. 

(6)  Other  insurance  not  specifically  men¬ 
tioned  when  required. 
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(c)  Each  policy  of  Insurance  shall  contain 
an  endorsement  providing  that  cancellation 
by  the  Insurance  company  shall  not  be 
effective  unless  a  copy  of  the  cancellation  is 
mailed  (registered)  to  the  Contracting  Officer 
30  days  prior  to  the  effective  date  of  cancel¬ 
lation. 

(d)  A  certificate  of  each  policy  of  insur¬ 
ance,  and  any  changed  therein,  shall  be  fur¬ 
nished  to  the  Contracting  Officer  Immediately 
upon  receipt  from  the  insurance  company. 

(e)  Insurance  companies  of  the  Contractor 
shall  be  satisfactory  to  the  Contracting  Offi¬ 
cer.  When  in  his  opinion  an  insurance  com¬ 
pany  is  not  satisfactory  for  reasons  that  will 
be  stated,  the  Contractor  shall  provide  in¬ 
surance  through  companies  that  are  satis¬ 
factory  to  the  Contracting  Officer. 

(f)  Each  policy  of  insurance  shall  contain 
a  provision  that  the  insurance  carrier  waives 
any  rights  it  may  have  to  raise  as  a  defense 
the  tribe’s  sovereign  immunity  from  suit, 
but  such  waiver  shall  extend  only  to  claims 
the  amount  and  nature  of  which  are  within 
the  coverage  and  limits  of  the  policy  of  in¬ 
surance.  The  policy  shall  contain  no  provi¬ 
sion,  either  express  or  implied,  that  will  serve 
to  authorize  or  empower  the  insurance  car¬ 
rier  to  waive  or  otherwise  limit  the  tribe’s 
sovereign  immunity  outside  or  beyond  the 
coverage  and  limits  of  the  policy  of  insur¬ 
ance. 

Clause  No.  37 — Fair  and  equal  treatment  of 
Indian  people. 

(a)  The  Contractor  agrees  to  make  no  dis¬ 
criminatory  distinctions  among  Indian  pa¬ 
tients  or  beneficiaries  of  this  contract.  For 
the  purpose  of  this  contract  discriminatory 
distinctions  include  but  are  not  limited  to 
the  following: 

(I)  Denying  a  patient  any  service  or  bene¬ 
fit  or  availability  of  a  facility: 

(II)  Providing  any  service  or  benefit  to  a 
patient  which  is  different,  or  is  provided  on 
a  different  manner  or  at  a  different  time  from 
that  provided  to  other  patients  under  this 
contract;  subjecting  a  patient  to  segregation 
or  separage  treatment  in  any  manner  re¬ 
lated  to  his  receipt  of  any  service;  restricting 
a  patient  In  any  way  in  the  enjoyment  of 
any  advantage  or  privilege  enjoyed  by  others 
receiving  any  service  or  benefit;  treating  a 
patient  differently  from  others  in  determin¬ 
ing  whether  he  satisfies  any  admission,  en¬ 
rollment,  quota,  eligibility  membership,  or 
other  requirements  or  condition  which  In¬ 
dividuals  must  meet  In  order  to  be  provided 
any  service  or  benefit;  the  assignment  of 
times  or  places  for  the  provision  of  services 
on  the  basis  of  discriminatory  distinctions 
which  may  be  made  of  the  patients  to  be 
served. 

(b)  The  Government  reserves  the  right  to 
terminate  this  contract  in  whole  or  in  part 
whenever  the  Contractor  falls  to  comply  with 
the  requirements  of  this  clause. 

Clause  No.  38 — Reports  to  the  Indian 
people. 

(a)  The  Contractor,  as  a  recipient  of  Fed¬ 
eral  financial  assistance,  shall  make  reports 
and  Information  available  to  the  Indian  peo¬ 
ple  serviced  or  represented  by  the  contractor. 
Such  reports  will  reflect  how  the  Federal 
assistance  funds  were  utilized  to  the  benefit 
of  the  Indian  people  served  or  represented 
as  follows:  (specific  reporting  requirements, 
formats  and  methods  of  distribution  to  the 
Indian  people  will  be  prescribed  in  the  scope 
of  the  contract.) 

Clause  No.  39 — Annual  reporting. 

(1)  For  each  fiscal  year  during  which  a 
tribal  organization  receiv'-s  or  expends  funds 
pursuant  to  a  contract  under  thl  Jart,  the 
tribe  which  requested  the  contract  must  sub¬ 
mit  a  report  to  the  Contracting  Officer.  The 
report  shall  Include,  but  not  be  limited  to, 
an  accounting  of  the  amounts  and  purposes 
for  which  the  contract  funds  were  expended 


and  information  on  the  conduct  of  the  pro¬ 
gram  or  services  involved.  The  report  shall 
include  any  other  Information  requested  by 
the  Contracting  Officer  and  may  be  submitted 
as  follows: 

(1)  When  the  contract  Is  with  the  govern¬ 
ing  body  of  an  Indian  tribe,  the  tribe  shall 
submit  the  report  to  the  Contracting  Officer. 

(11)  When  the  contract  is  with  a  tribal  or¬ 
ganization  other  than  the  governing  body 
of  the  tribe,  the  tribe  has  the  option  of 
having  the  tribal  organization  prepare  the 
report  and  submit  it  to  the  tribe  for  review 
and  approval  before  the  tribe  submits  it  to 
the  Contracting  Officer. 

(ill)  When  the  contract  benefits  more  than 
one  tribe,  the  tribal  organization  shall  pre¬ 
pare  and  submit  the  report  to  each  of  the 
tribes  benefiting  under  the  contract.  Each 
tribe  shall  endorse  the  report  before  submit¬ 
ting  it  to  the  Contracting  Officer. 

(2)  The  annual  report  shall  be  submitted 
to  the  Contracting  Officer  within  60  days  of 
the  end  of  the  fiscal  year  In  which  the  con¬ 
tract  was  performed.  However,  the  period  for 
submitting  the  report  may  be  extended  If 
there  Is  Just  cause  for  such  extension. 

(3)  In  addition  to  the  yearly  reporting 
requirement  given  in  paragraphs  (a)  and 
(b)  of  this  section,  the  tribal  contractor 
shall  furnish  other  report  when  and  as  re¬ 
quired  by  the  Contracting  Officer. 

Clause  No.  40 — Questionnaires  and  surveys. 

In  the  event  the  performance  of  this  con¬ 
tract  involves  the  collection  of  information 
upon  identical  Items  from  10  or  more  per¬ 
sons,  other  than  Federal  employees,  the  Con¬ 
tractor  shall  obtain  written  approval  from 
the  Contracting  Officer,  prior  to  the  use  there¬ 
of,  of  any  forms,  schedules,  questionnaires, 
survey  plans  or  other  documents,  and  any 
revisions  thereto,  intended  to  be  used  in  such 
collection. 

Clause  No.  41 — Printing. 

Unless  otherwise  specified  in  this  contract, 
the  Contractor  shall  not  engage  in,  nor  sub¬ 
contract  for,  any  printing  (as  that  term  is 
defined  in  Title  I  of  the  Government  Printing 
and  Binding  Regulations  in  effect  on  the 
effective  date  of  this  contract)  in  connection 
with  the  performance  of  work  under  this 
contract:  Provided,  however.  That  perform¬ 
ance  of  a  requirement  under  this  contract 
involving  the  reproduction  of  less  than  5.000 
production  units  of  any  one  page,  or  less 
than  25,000  production  units  in  the  aggregate 
of  multiple  pages,  will  not  be  deemed  to  be 
printing.  A  production  unit  is  defined  as  one 
sheet,  size  8  by  10%  inches,  one  side  only, 
one  color. 

Clause  No.  42 — Price  reduction  for  defec¬ 
tive  cost  or  pricing. 

The  following  clause  applies  to  all  con¬ 
tracts  where  cost  and  pricing  data  is  re¬ 
quired  in  accordance  with  Pub.  L.  87-653. 

Price  Reduction  for  Defective  Cost  or 
Pricing  Data 

(a)  If  the  Contracting  Officer  determines 
that  any  price  negotiated  in  connection  with 
this  contract  or  any  cost  reimbursable  under 
this  contract  was  increased  by  any  signifi¬ 
cant  sums  because  the  Contractor,  or  any 
subcontractor  pursuant  to  the  clause  of  this 
contract  entitled  “Subcontractor  Cost  or 
Pricing  Data"  or  “Subcontractor  Cost  or 
Pricing  Data — Price  Adjustments,"  or  any 
subcontract  clause  therein  required,  fur¬ 
nished  Incomplete  or  inaccurate  cost  or 
pricing  data  or  data  not  current  as  certified 
in  his  Contractor’s  Certificate  or  Current 
Cost  or  Pricing  Data,  then  such  price  or 
cost  shall  be  reduced  accordingly  and  the 
contract  shall  be  modified  in  writing  to 
reflect  such  reduction. 

(b)  Failure  to  agree  on  a  reduction  shall 
be  a  dispute  concerning  a  question  of  fact 


within  the  meaning  of  the  “Disputes"  clause 
of  this  contract. 

(Note:  Since  the  contract  is  subject  to 
reduction  under  this  clause  by  reason  of 
defective  cost  or  pricing  data  submitted  in 
connection  with  certain  subcontracts,  it  is 
expected  that  the  contractor  may  wish  to  in¬ 
clude  a  clause  in  each  such  subcontract  re¬ 
quiring  the  subcontractor  to  appropriately 
indemnify  the  contractor.  It  is  also  expected 
that  any  subcontractor  subject  to  such  In¬ 
demnification  will  generally  require  substan¬ 
tially  similar  indemnification  for  defective 
cost  or  pricing  data  required  to  be  sub¬ 
mitted  by  his  lower  tier  subcontractors.) 

Clause  No.  43 — Subcontractor  cost  and 
pricing  data. 

The  following  clause  should  be  included 
In  all  contracts,  when  the  subcontracts  of 
the  type  and  size  described  therein  are 
contemplated. 

Subcontractor  Cost  and  Pricing  Data 

(a)  The  Contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  in  writing  cost 
or  pricing  data  under  the  following 
circumstances : 

(1)  Prior  to  award  of  any  cost-reimbursed 
type,  time  and  material  labor-hour,  incen¬ 
tive,  or  price  redeterminable  subcontract 
the  price  of  which  is  expected  to  exceed 
$100,000;  and 

(2)  Prior  to  the  award  of  any  other  sub¬ 
contract,  the  price  of  which  is  expected  to 
exceed  $100,000,  or  to  the  pricing  of  any 
subcontract  change  or  other  modification  or 
which  the  price  adjustment  is  expected 
to  exceed  $100,000,  where  the  price  or  price 
adjustment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  items  sold  in  substan¬ 
tial  quantities  to  the  general  public,  or 
prices  set  by  law  or  regulation. 

(b)  The  Contractor  shall  require  subcon¬ 
tractors  to  certify,  substantially  the  same 
form  as  that  used  in  the  certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief, 
the  cost  and  pricing  data  submitted  under 
(a)  above  are  accurate,  complete,  and  cur¬ 
rent  as  of  the  date  of  the  execution,  which 
date  shall  be  as  close  as  possible  to  the 
date  of  agreement  on  the  negotiated  price 
of  the  subcontract  or  subcontract  change 
or  modification. 

(c)  The  Contractor  shall  insert  the  sub¬ 
stance  of  this  clause  including  this  para¬ 
graph  (c)  In  each  of  his  cost-reimbursement 
type,  time  and  material,  labor-hour,  price 
redeterminable,  or  incentive  subcontracts 
hereunder,  and  in  any  other  subcontract 
hereunder  which  exceed  $100,000  unless  the 
price  thereof  is  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  Items  sold  in  substan¬ 
tial  quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation.  In  each  such  ex¬ 
cepted  subcontract  hereunder  which  exceed 
$100,000,  the  Contractor  shall  insert  the  sub¬ 
stance  of  the  following  clause: 

Subcontractor  Cost  and  Pricing  Data-Price 
Adjustment 

(a)  Paragraph  (b)  and  (c)  of  this  clause 
shall  become  operative  only  with  respect  to 
any  change  or  other  modification  made  pur¬ 
suant  to  one  or  more  provisions  of  this  con¬ 
tract  which  involves  a  price  adjustment  in 
excess  of  $100,000.  The  requirements  of  this 
clause  shall  be  limited  to  such  price  adjust¬ 
ments. 

(b)  The  Contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  co6t  or  pricing 
data  under  the  following  circumstances: 

(1)  Prior  to  award  of  any  cost-reimburse¬ 
ment  type,  time  and  material;  labor-hour, 
incentive,  or  price  redeterminable  subcon- 
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tract,  the  price  of  which  is  expected  to  ex¬ 
ceed  $100,000;  and — 

(2)  Prior  to  award  of  any  other  subcon¬ 
tract,  the  price  of  which  Is  expected  to  ex¬ 
ceed  $100,000,  or  to  the  pricing  of  any  sub¬ 
contract  change  or  other  modification  for 
which  the  price  adjustment  is  expected  to 
exceed  $100,000,  there  the  price  or  price  ad¬ 
justment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation. 

(c)  The  Contractor  shall  require  subcon¬ 
tractors  to  certify,  in  substantially  the  same 
form  as  that  used  in  the  Certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief, 
the  cost  and  pricing  data  submitted  under 
<b)  above  are  accurate,  complete,  and  cur¬ 
rent  as  of  the  date  of  the  execution,  which 
date  shall  be  as  close  as  possible  to  the  date 
of  agreement  on  the  negotiated  price  of  the 
contract  modification. 

(d)  The  Contractor  shall  Insert  the  sub¬ 
stance  of  this  clause  including  this  para¬ 
graph  (d)  in  each  subcontract  hereunder 
which  exceeds  $100,000. 

Clause  No.  44 — Advance  payment. 

(a)  The  following  clause  will  apply  in  all 
contracts  in  which  the  advance  will  not  ex¬ 
ceed  $2,500  for  each  incremental  payment. 

(b)  Any  request  for  advance  payment  by 
a  tribal  contractor  shall  specify  the 
amount(s)  required  and  the  dates  such  ad¬ 
vance  (s)  will  be  required  and  shall  be  sup¬ 
ported  by  a  schedule  of  estimated  expendi¬ 
tures. 

(c)  An  initial  advance  will  be  limited  to 
the  amount  of  estimated  expenditures  for 
a  period  of  time  required  to  effect  payment, 
based  on  experience  in  the  locality.  The 
initial  advance  may  be  made  in  amounts  at 
times  determined  suitable  to  satisfy  the  min¬ 
imum  essential  needs  of  the  contractor. 

(d)  Advance  payments  shall  be  made  as 
follows: 

(1)  When  the  annual  advance  to  a  tribal 
contractor  is  expected  to  exceed  $250,000  in 
the  aggregate  and  the  contract  term  is  for 
at  least  one  year,  the  letter-of -credit  method 
shall  be  used.  The  requirements  contained 
in  Chapter  2000  of  the  Treasury  Fiscal  Re¬ 
quirements  Manual  shall  apply  to  making 
these  advance  payments. 

(2)  Except  as  provided  in  paragraph  (e)  (1) 
of  this  section,  advance  payments  shall  be 
made  by  check  made  payable  to  the  tribal 
contractor  and  handled  as  follows: 

(1)  Advance  payments  may  be  made  di¬ 
rectly  to  the  tribal  contractor  when  the  con¬ 
tractor  is  a  tribal  governing  body,  a  non¬ 
profit  Indian  organization  serving  as  a  gov¬ 
ernmental  instrumentality  of  an  Indian  tribe 


or  an  inter-tribal  council,  or  when  the  con¬ 
tractor  is  not  one  of  the  above,  if  all  of  the 
following  conditions  exist: 

(A)  The  advance  payment  does  not  exceed 
$2500. 

(B)  It  is  the  only  advance  payment  In¬ 
volved  in  the  contract. 

(C)  The  performance  time  is  less  than  90 
days. 

(D)  The  advance  payment  does  not  exceed 
85%  of  the  amount  of  the  contract. 

(11)  Checks  for  advance  payments  which 
cannot  be  made  directly  to  the  tribal  con¬ 
tractor  as  given  in  paragraph  (e)(2)(l)  of 
this  section  shall  be  marked  for  deposit  in 
a  special  bank  account  established  for  the 
contract.  No  part  of  the  funds  deposited  in 
the  special  bank  account  shall  be  mingled 
with  other  funds  of  the  tribal  contractor. 

(E)  Tribal  contractors  shall  not  be  held 
accountable  for  interest  earned  on  funds 
advanced  pending  disbursement.  However, 
bank  balances  must  be  maintained  at  the 
minimum  level  consistent  with  program  re¬ 
quirements.  Requests  for  advances  shall  be 
reviewed  to  insure  that  excess  funds  are  not 
advanced. 

(F)  Sub-advances  may  be  made  when  pre¬ 
determined  as  part  of  contracted  program  or 
when  specifically  authorized  in  writing  by 
the  Contracting  Officer.  Sub-advances  will 
not  be  made  to  individuals  exoept  tor  ap¬ 
proved  travel.  In  such  cases,  the  sub-advances 
shall  not  exceed  the  minimum  required  for 
one  trip  and  shall  be  settled  by  voucher  or 
repayment  within  30  days. 

Clause  No.  45 — Effect  on  existing  rights. 

(a)  Nothing  in  this  contract  shall  be  con¬ 
strued  as — 

(1)  Affecting,  modifying,  diminishing,  or 
otherwise  Impairing  the  sovereign  immunity 
for  suit  enjoyed  by  an  Indian  tribe;  or, 

(2)  Authorizing  or  requiring  the  termina¬ 
tion  of  any  existing  trust  responsibility  of 
the  United  States  with  respect  to  the  Indian 
people. 

Clause  No.  46 — Federal,  State,  and  local 
taxes. 

(a)  Except  as  may  be  otherwise  provided 
in  this  contract,  the  contract  price  includes 
all  applicable  Federal,  State,  and  local  taxes 
and  duties. 

(b)  Nevertheless,  with  respect  to  any  Fed¬ 
eral  excise  tax  or  duty  on  the  transactions 
or  property  covered  by  this  contract,  if  a 
statute,  court  decision,  written  ruling,  or 
regulation  takes  effect  after  the  contract  date, 
and — 

(1)  Results  In  the  Contractor  being  re¬ 
quired  to  pay  or  bear  the  burden  of  any  such 
Federal  excise  tax  or  duty  or  increase  in  the 
rate  thereof  which  would  not  otherwise  have 
been  payable  on  such  transactions  or  prop¬ 


erty,  the  contract  price  shall  be  Increased 
by  the  amount  of  such  tax  or  duty  or  rate 
increase:  Provided,  That  the  Contractor  if 
requested  by  the  Contracting  Officer,  war¬ 
rants  in  writing  that  no  amount  for  such 
newly  imposed  Federal  excise  tax  or  duty  or 
rate  increase  was  included  in  the  contract 
price  as  a  contingency  reserve  or  otherwise; 
or 

(2)  Results  in  the  Contractor  not  being 
required  to  pay  or  bear  the  burden  of,  or  in 
his  obtaining  a  refund  or  drawback  of,  any 
such  Federal  excise  tax  or  duty  which  would 
otherwise  have  been  payable  on  such  trans¬ 
actions  or  property  or  which  was  the  basis 
of  an  Increase  in  the  contract  price,  the  con¬ 
tract  price  shall  be  decreased  by  the  amount 
of  the  relief,  refund,  or  drawback,  or  the 
amount  shall  be  paid  to  Government,  as 
directed  by  the  Contracting  Officer.  The  con¬ 
tract  price  shall  be  similarly  decreased  if  the 
Contractor,  through  his  fault  or  negligence 
or  his  failure  to  follow  Instructions  of  the 
Contracting  Officer,  is  required  to  pay  or  bear 
the  burden  of,  or  does  not  obtain,  a  refund 
or  drawback  of,  any  such  Federal  excise  tax 
or  duty. 

(c)  No  adjustment  pursuant  to  paragraph 
(b)  above  will  be  made  under  this  contract 
unless  the  aggregate  amount  thereof  is  or 
may  reasonably  be  expected  to  be  over  $100. 

(d)  As  used  in  paragraph  (b)  above,  the 
term  "contract  date"  means  the  date  set  for 
the  bid  opening,  or  if  this  is  a  negotiated 
contract,  the  date  of  this  contract.  As  to  ad¬ 
ditional  supplies  or  services  procured  by 
modification  to  this  contract,  the  term  "con¬ 
tract  date"  means  the  date  of  such  modifica¬ 
tion. 

(e)  Unless  there  does  not  exist  any  reason¬ 
able  basis  to  sustain  an  exemption,  the 
Government,  upon  request  of  the  Contractor, 
without  further  liability,  agrees,  except  as 
otherwise  provided  in  this  contract,  to  fur¬ 
nish  evidence  appropriate  to  establish  ex¬ 
emption  from  any  tax  which  the  Contractor 
warrants  in  writing  was  excluded  from  the 
oontract  price.  In  addition,  the  Contracting 
Officer  may  furnish  evidence  to  establish 
exemption  from  any  tax  that  may,  pursuant 
to  this  clause,  give  rise  to  either  an  Increase 
or  decrease  in  the  contract  price.  Except  as 
otherwise  provided  in  this  contract,  evidence 
appropriate  to  establish  exemption  from 
duties  will  be  furnished  only  at  the  direction 
of  the  Contraction  Officer. 

(f)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  matters  which  will 
result  in  either  an  Increase  or  decrease  in 
the  contract  price,  and  shall  take  action  with 
respect  thereto  as  directed  by  the  Contract¬ 
ing  Officer. 
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